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PROCEEDI NGS

DESTI E OVERPECK: Good norni ng, everyone. W']|
officially begin, and I also would Iike to thank you for
comng today. This is a hearing on two separate sets of
regul ations that fall under the O ficial Medical Fee
Schedule. The first are the proposed revisions to the
| npati ent Hospital Fee Schedule related to when and how
al l omwance is permtted for inplantable spinal hardware used
in conpl ex spinal surgery, and the second are the proposed
regul ations to revise the facility fees subject to the
Hospital Qutpatient Departnent and Anmbul atory Surgica
Centers Fee Schedul e.

|"m Destie Overpeck. I'mthe chief counsel here. To
ny right is Jarvia Shu, who is the attorney who has been
wor ki ng the hardest on these regul ations. And, of course,
we have John Duncan, our director. The court reporters are
Lisa G eenwal d and Carol Mendez, and they have requested
that when you testify you try to avoid using arconyns, which
| know is going to be a struggle, but do your best or speak
very slowy when you're using letters or acronyns. Maureen
Gay, who is down in the front rowwth the purple shirt, is
our regul ations coordinator. |If you're turning in witten
comments that you have with you today, please hand themto

her.
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I want to make sure that everybody who cane signed in
on the sign-in sheet. |If you don't plan on testifying, just
check the NO box. [If you do, please check the YES box. |
will -- even if you change your mnd |ater, you can conme up
and talk, but it helps us keep track of who would like to
make a comment so we call the right people.

The hearing today will continue as long as there are

people to coment, but we will close by five o' clock.

However, |ooking at the audience, | think we'll be done
before that. |[If the hearing continues for a couple of
hours, we'll take a lunch break; so let's see how we're

doi ng before we nake that decision

Witten comments will be accepted up until five o'clock
today. You can E-mail themin or you can hand themin on
the 17th floor of this building. Al of the coments that
you gi ve today, whether oral or witten, will be given equa
weight. We will reviewthemall and nmake a determ nation
after reading themif there are additional revisions that we
need to make to these regulations. If we decide we need to
make additional revisions, we will send you notification of
that with the proposed changes and have an additiona
fifteen (15) day period in which we accept witten conments.

When you commrent, please restrict your conments to the
subj ect of the regul ations and any suggestions you nay have

regarding them and please also limt your comments to ten
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(10) mnutes in length. W won't be discussing themwth
you. It's possible we mght ask you to clarify a point, but
unli ke the stakehol der neeting, we're here just to listen to
your comrents today. GCkay. So when you come up to give
your testinony, please give your business card to the court
reporters and pl ease state your nanme and the group that
you're associated with. Ckay.

So we're going to start. I'mgoing to start with the
spinal inplant regulations, listen to those testinonies and
t hen nove over to the anbul atory surgery center regul ations,
and then cone back and nmake sure that we didn't mss
anybody. So first is Kathryn D Stefano.

KATHRYN Di STEFANO. Did | sign on the wong sheet?

DESTI E OVERPECK: So you're really -- 1'll cone back to
you. Matthew Absher.

MATTHEW ABSHER: | think I'mon the right sheet. Okay.
Thanks. Al right. Well, thank you for having us here
today. Appreciate it. M nanme is Matt Absher. | work for
the California Hospital Association and we represent over
400 hospitals here in California. W do want to acknow edge
the Division for taking sonme of the suggestions that we had
put in during prior sessions, specifically to -- related to
the inplant add-ons for all spinal DRGs under option one of
t he paynent net hodol ogy. W do thank the Division for

i ncorporating those changes.
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The bi ggest issue we have with the current proposed
regulations is related to option nunber two that the
Di vision has put together, specifically related to the
multiplier. As folks in the audience probably know, there's
-- in the first year the proposed nultiplier goes down to 1
and subsequently down to .8 with the invoice -- with the
option to include an invoice for paynent as well on the
inmplants. We think that the Division needs to take a very
cl ose I ook at the nunmber of hospitals that provide these
surgeries currently.

There are about 19 hospitals that provide over half of
t hese spinal surgeries to injured workers in the state, and
we' re concerned that the reduction of those two nultipliers
may severely limt the ability of those providers to
continue offering those services. W're primarily concerned
with the access to care that sonme patients nmay have with the
severe reductions being proposed. A nunber of our
hospitals, especially those that provide a significant
nunber of these types of surgeries, have al so provided
comments with sonme specific data showi ng the margins or |ack
t hereof under a couple of different scenarios, and so we
hope that the Division takes those into consideration as
t hey go through the formal rul e-maki ng process.

A couple of other itens that are -- may be | ess

important to us but inportant nonetheless are related to how
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a hospital would elect to choose either option one or option
two that the Division has put forth. Utimtely we would
think it would be better on a case-by-case basis should a
hospital be able to choose which of the two options they
woul d I'i ke for paynment. That's the way that the Texas

Di vision of Wirkers' Conpensation does it and we found it to
be relatively effective, although, you know, obviously not
ideal, but I think it's better than an annual election. An
annual election makes it really difficult for hospitals in
dealing with suppliers to make sure that rates are

mai ntained at a lower rate without taking a significant |oss
provi di ng servi ces.

Two other itens. One, it looks like there's been a

narrow ng of the definition of spinal inplants, specifically
to hardware. We would ask that the Division consider
i ncl udi ng bi ol ogical inplants which are itens that are not
necessarily made of a piece of netal but are inplanted and
stay in the patient nonethel ess. Studies have shown t hat
they can be very effective in inproving the anount of tine
that it takes for an injured worker to get back to work.
And we just want to make sure that as technol ogy continues
to inmprove that such itens are included for pass-through
paynent .

| think that's about all | have for now W do thank

you for your tinme and thank you for considering all of our
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comment s.

DESTI E OVERPECK: Thank you, Matt. Tom WI son.

TOM WLSON: | amsorry. | signed up for the wong
one.

DESTI E OVERPECK: Bar bara Jones.

BABBARA JONES: Thank you. Good norning. |'m Barbara
Jones. |I'mhere representing Tenet Health Care. Tenet has

11 hospitals and the majority of these facilities will be

i npacted by the change in the proposed regul ations. W have
spine progranms of all sizes, so sone facilities will be

i npacted nore than others and we're interested in |looking in
t hat broad spectrum

Tenet supports the comments of CHA. | have submitted
detailed witten comments so I'Il kind of keep it brief this
nmorning to hit the highlights of your proposal.

The first, the default add-on paynent. 1In evaluating
that, really this add-on is too lowto be feasible for an
option in any of our facilities. The reductionto a 1.0
multiplier is going to nove the majority of our prograns
into negative margins. Qur largest programw || have to
| ook very carefully about whether they will be able to break
even under that option or not. So obviously when we | ook at
t he consideration of noving to a .8 nultiplier, that wll
have a severe inpact on our facilities. It will inpede

access. We will have no option but to re-engi neer and
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rel ook at those prograns.

So to kind of wap up, sone of the proposals that we
t hi nk woul d nmake this nore feasible would be to realign your
default paynent on the add-ons so it is actually covering
the cost for the average spine surgery. W need to be
protected fromthe | osses. This could be structured with
potentially a case-by-case option for billing. There is
al so the possibility that -- of |ooking at an annua
el ection by DRG W're going to stick with the annua
el ection mght be a possibility that could ease sone of the
| osses for the prograns. And finally we need to take the
.80 multiplier off the table to preserve access to these
servi ces.

Thank you for consideration of these comments and
taking your tinme to continue to work through these
regul ati ons.

DESTI E OVERPECK: Thanks, Barbara. M ke Drobot.

M KE DROBOT: Good norning. |I'mthe CEO of Pacific
Hospital of Long Beach. Thank you for having nme here to
talk on this issue. | agree with the CHA and the Tenet
presentations. The only thing I1'd like to add is that we've
presented in our paper to you this norning the fact that
we' ve taken the 1.2 with no pass through, the 1.0 with the
pass through and the .8 with the pass through. W' ve taken

our costs fromour Medicare cost report and we've taken the
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RAND St udy and the Departnment of Whrkers' Conp's average
cost for inplants and we've calculated all three of those
scenarios for both a lunbar fusion and a cervical fusion.
Al six of those, all |unbar fusions, whether you use the
1.2, 1.0 or the .8, are negative. W would not be doing

t hose any nore. The cervicals are all negative also. W
woul d not be doing those any nore if we couldn't get a pass
t hrough for the inplants.

We have a nunber of suggestions. They are in our
proposal. Hopefully you can take a | ook at those and see if
they might be an itemfor discussion into the future. Qur
recommendati on would be to hold things the way they are,
keep the existing reinbursenent program and then work on
either -- if we're not going to have the pass through,
perhaps increase the nultiplier tinmes the DRG or keep the
mul tiplier in and perhaps put sonme other issues on the
t abl e.

We do about 80 fusions a nonth and | think in the Los
Angel es area we've got to be in the top five producers and,
just as the California Hospital Association indicated, there
woul d be a di sastrous change in our activity and we woul d
not take it. W would not be doing any nore spine
surgeries. And if we're doing 80 a nonth, these are al
aut horized. (Qbviously these people need the surgery in

order to get back to work. By putting this proposal in
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action, they would not get the surgeries probably from any
hospital that knows what they' re doing. So thank you very
nmuch.

DESTI E OVERPECK: Thank you. Steve Cattolica.

STEVE CATTOLI CA: H. |'mSteve Cattolica.
represent the California Society of Industrial Medicine and
Surgery and the California Society of Physical Medicine and
Rehab, and our comments with respect to the spinal hardware
all center on access to care. W would defer the technica
di scussions and certainly the econom c discussions to the
Hospital Association and those that have al ready spoken, but
we take themto heart and we know that our nenbers that are
involved in spinal surgery are quite concerned.

W aren't sure how you folks will actually end up
| anding on this. W would, | think, opt or wish you would
opt for a delay to study the situation a little further. W
have a suggestion on how to do that. The Divisionis
charged with creating an annual access to care study from
Labor Code 5307.2. W suggest that that study this com ng
year begin to access -- to poll the industry with respect to
this particular activity to see, nunber one, if there's a
problem what the problemis and whether access to care is
going to be or does actually get affected by whatever the
result is that you may choose to do. That's the major point

we'd like to make on this particular situation, but we do

10
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ask caution as we know that you'll -- your decision is going
to have a grave effect on a nunber of very hard-pressed
i ndi vidual s. Thank you.

DESTI E OVERPECK: Dena Scearce?

DENA SCEARCE: C ose. Dena Scearce. I'mwth
Medtroni ¢ Spinal and Biol ogics and we devel op and
manuf act ure spinal inplants and biologics. They are used in
t he conpl ex spine surgery, the DRGs that are addressed here.
We support the conmments of the CHA and our hospital
custoners who you' ve heard fromtoday. | do want to bring
up one issue about the definition of inplants, and in your
definition you use U S. Pharmacopei a National Fornulary, and
| think that's the definition that has al ways been used and
just with sonme slight tweaks. W have heard from sone of
our hospitals that when they use biologics within those DRGs
that they haven't been covered due to the definition, and we
woul d encourage you to rel ook at that definition and
possi bly use the National UniformBilling Conmttee's
standard and definition. This includes hardware and is used
by Medicare. |It's also used by nost |arge payers so our
hospital custoners would be very famliar with this. They
already are using it. | think it would be very sinple.
That's the only additional conrent we have for today and I
appreciate your tinme. Thank you.

DESTI E OVERPECK: Thank you, Dena. So that's everybody

11
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| show listed for this issue. |Is there anybody el se who
this time would like to comment? Cone on up
MKE TICHON. Hi. I'mMke Tichon from Pacific

Hospital and at the risk of contradicting M. Drobot, |

thought I'd add a fewthings. | agree -- | tried al

weekend to find the rel evance of the Pharnmacopeia -- the
U. S. Pharmacopei a, otherw se known, | guess, as USP. So
suggest that that be |looked at. | didn't get much furthe

than Wkipedia on it but didn't see how that fits with
har dwar e.

I think the whole issue of the technol ogy and the

at

r

regul ations and the definition of what is allowable or not

is a technology issue. The nedical field is noving.
Surgeries that sonme of our physicians do are called 360's
which is essentially a front and a rear surgery. Sone ot
physi ci ans are doing a one entry front and back now and
we're having difficulty with reinbursenent. And here you
have a new technol ogy com ng al ong and they should not be
bl ocked by the regulations. |In addition, the market has
handl ed sonme of the problem

In our paper, you'll see | have added a nmanaged care
discount. | would say at |east 60 percent of the spine
surgeries we do that are authorized are done pursuant to
managed care contracts neaning preferred provider

organi zati on or nedi cal provider network organization

her

12
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contracts. One of those is a five-year contract. W're
about a year into that contract. No way to termnate it.
It's a very substantial discount. And I'd tell you except
for confidentiality, so | used an average in our paper to
show you the inpact of it. That contract covers al nost al
t he maj or conpani es you could think of that are either
California based or out of state. That needs to be really
| ooked at and | think it severely inpacts all the options.

As M. Drobot said, when we ran the nunbers, we
couldn't get themto be positive with any of the three
options. The mddle option, the 1.0 with the pass through,
we got kind of close on |unbar but on cervical we couldn't,
and part of the reason is this managed care di scount. So
pl ease take a | ook at that.

| think some other mechani sm needs to be devel oped to
address the technology issue as well. There are sone |egal
issues and I won't |lawer up on you, but 1'd look at this
i mpact on contracts. | don't know what's happening with the
retroactivity of the proposed regul ati ons, whether that's
still on the table or not, but that's certainly going to be
an issue and | think just the general Labor Code provisions
that say that the departnent is supposed to provide care
that's reasonably necessary, if you essentially elimnate a
maj or treatnment nodality, |ike spine surgery, which is what

this will do, it's going to cause probl ens under the Labor

13
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Code. If 19 hospitals have half of the work, you' ve got a
very concentrated sanple of hospitals and if they're
negatively inpacted, there's an i nmedi ate negative access
potential. [It's not crying wolf. There's a very snal
group that does nost of the surgeries for one reason or
another. So please take a |look at all the issues that
surround the Labor Code. | think it's -- well, | won't even
try to cite it. It's in our paper, but there's a specific
section that | think you ought to take a look at. And
that's basically the cooments that | have.

| agree with M. Drobot that the current system shoul d
stay in place until -- I know we've studied this and studied
this, but I think there needs to be nore specific study of
actual hospital nunbers as opposed to the RAND approach
usi ng kind of generic general nunbers; and then | don't know
how you sol ve the nmanaged care issue. On one hand you cause
us to cancel contracts which then turns into us not being
able to take patients fromthat network so we're caught in
kind of a dilemma if this proposal goes forward. Thank you.

DESTI E OVERPECK: Thank you. Are there any ot her
peopl e who would like to make a coment with regard to the
spi nal inplant regulation proposals? GCkay. So |I'mgoing to
switch over to the anmbul atory surgery centers. |'mgoing to
start with the nanmes that were on the other list so we don't

forget them Tom W/ son.

14
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TOM WLSON. Thank you. Good norning. | didn't expect
to be first. The acronyns that I'll be using today are
ASCs, anbul atory surgery centers; CM5, Center for Medicare
Services; DWC, Departnent of Wrkers' Conpensation;
Government Accounting O fice, GOA. | think off the top of
nmy head -- HOPD, Hospital Qutpatient Departnents.

First off, I want to thank the DWC for hearing us in
the past and the adjustnents that were nmade. | nean
originally the proposal was about a 50 percent reduction and
now it's down to 20 percent, so |I'mvery appreciative that
t he conm ssi oner | ooked at our comments and reacted.

And I'd Iike to talk a little bit today about the
internal costs of surgery centers as they conpare to
hospitals. | was asked by the California Arbul atory Surgery
Associ ation, CASA, to take a | ook at the cost structures.

As | understand, the reasons for doing this are solely
because the DWC feels that workers -- that ASCs, their
internal cost structure is such that they are | ess expensive
and they're |l ess costly than a hospital outpatient
departnment. It has nothing do with the quality of care,
patient satisfaction levels, norbidity, conplication rates,
et cetera. So if we just focus on -- and | would be willing
to present data that would show that the norbidity and
conplication, patient satisfaction |levels, studies that have

been put out by CMS have shown that ASCs are actually higher

15
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t han HOPDs. But if we take a |l ook at the internal cost

structure, | |ooked at the 2009 CSHPD -- |'m not sure,

Ofice of Statewide Health Care Planning, | believe -- data,

the financial that it's put out. There are 501 hospitals

involved, so | couldn't assimlate all that data, so | just

| ooked at the three hospitals in Monterey County, the ma
hospitals. One is a district hospital. The other is a
county hospital and the third one is a community not-for-

profit. They did about 10,000 outpatient procedures in

or

2009, and | conpared it to three centers that I'minvol ved

with in Monterey County. W did about 9,200 procedures

year. | |ooked at 2010 dat a.

The first area we | ooked at was salary, benefits and

supplies. W have nurses who work at our surgery centers

who work at the hospital, different shifts. The areais
extraordinarily conpetitive. W want to hire the best
peopl e, the hospital wants to hire the best people and I
positive that the wages and the benefits are conparable.
And when we're doing different cases, the sane doctors ar
doing the surgeries, they' re using the exact sane inplant
the sane equipnment. | assunme that the supplies would be
very simlar too.

So when we | ooked at salary, benefits and supplies f

the hospitals, the expense for those itens as a total --

ast

am

e

S,

or

as

a percent of their total expenses was 74 percent. For the

16
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surgery centers it was 69 percent. And | was generally
surprised by that nunber. | thought that they would be
much, rmuch cl oser

And then we | ooked at purchase services, which are
things like laundry, linen, transcription. And the surgery
center was nine percent of its total expenses and the
hospitals were five percent; and it dawned on ne that the
hospitals have their linen service internal and their
transcriptions, et cetera, where the ASCs -- we outsource
that as such. So if you add up salaries, benefits, supplies
and purchase services, the hospitals' total expenses, it was
79 percent of their total expenses; the surgery center was
78 percent. Statistically very, very close.

Wien we | ooked at professional fees -- that's
attorneys, architects, accountants, et cetera -- the surgery
center ran two percent and the hospital ran six percent.

And ny speculation is -- well, the second nost heavily
regul ated health care facilities in the country are ASCs,
but the nost regul ated are hospitals. W build ASCs to
very, very substantial standards so that they can w thstand
a maj or, mpjor earthquake. W build hospitals so that they
can not only withstand the earthquake but then go on
providing care. So | think they spend nore noney on
attorneys, accountants, architects than ASCs do, by about

four percent there.

17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The three hospitals -- their |and was donated. They
own their own buildings. The three surgery centers we
| ease. So you find that our |ease and rental expenses were
ei ght percent of our total expenses and the hospitals was
only two percent. And you see correspondingly in
depreciation the ASCs depreciating expense was four percent
and the hospitals was six percent. And then all other itens
-- that's a category that OSHPD has -- the hospitals ran
seven percent and the ASCs ran eight percent.

So ny conclusion is that even if you |ook at this very,
very aggressively, the nost that you would say, at least in
Mont erey County where the data that we had, is that the
hospital s' internal operating expenses mght be four to five
percent nore than an ASCs but no nore than that. So the
rational e that the Departnent of Wrkers' Conpensation is
comng up with a 20 percent reduction just doesn't seem
pl ausi bl e or reasonable fromthat standpoint.

A coupl e of other quick coments I'd like to nmake is
that when | read the material put out by DWC, there was an
inplication in there that there is a correl ati on between
physi ci an ownership of an ASC and utilization. |In fact, the
paper quoted an article by Hollingsworth and five cohorts
out of the University of Mchigan. That is an
extraordinarily controversial article. 1t has been heavily

criticized by academ a. A couple of points that have cone

18
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out is that the authors did not check and see -- actually
check on physician ownership. They just assuned if 30
percent of a surgeon's volune was being done at an ASC, that
person was an owner. | can tell you in Mnterey we have
about 60 owners, including the |Iocal hospital, and we have
118 physicians on staff, and there are quite a few -- at
| east 18 -- surgeons who do nore than 30 percent of their
cases at our ASC and the reasons they do it are because of
quality care, patient satisfaction, convenience, et cetera.
And in this article the authors didn't -- they attributed
vol ume correlation solely to financial reasons. They didn't
| ook at patient demand, they didn't |ook at advancenents in
technol ogy, they didn't | ook at preference or conveni ence.
The other thing in that article is that the authors --
one of their conclusions was that there should be a | aw that
surgeons needed to disclose their ownership in an ASC. And
of course the authors were not famliar with the current |aw
that that's what happens in ASCs. At |east 24 hours before
the case the patients need to be infornmed and they need to
sign a docunent stating that they are fully aware that the
physician is an ower in the ASC. All the centers here are
famliar with that and those authors shoul d have been al so.
So in conclusion I'd just like to say that | think that
the idea that to base this on the fact that because surgery

centers are nore efficient they should be paid less -- to ne
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that would be like if you had two airlines flying between
San Franci sco and Los Angeles and one airline invested in
turbo props and the other used a different type of engine
that got -- were 50 percent |ess fuel efficient and one
airline trained their staff to turn the planes around very
quickly, in say 20 m nutes versus 40 m nutes, then the State
of California would conme and say, "Well, we're going to pay
this airline $200 for that flight but we're going to pay
this airline $160 because they're nore efficient." Seens
like we're rewarding inefficiency fromthat stand point.

But even given that, if you want to nove in that
direction, the statistics that |I've |ooked at and | would
encourage you to look at the OSHPD data throughout the
state, shows that there's very little difference in interna
cost structure, nmaybe four or five percent at nost. So |
thank you for your tinme and I thank you for listening to us
in the past and today.

DESTI E OVERPECK: Thank you for your comments. Kathryn
D St ef ano.

KATHRYN Di STEFANO. Okay. |'mKathryn D Stefano. |'m
the adm ni strator of Advanced Surgery Centers in southern
California in the inland enpire. It's primarily orthopedic
surgery with a little bit of pain nmanagenent. But |I'mglad
M. WIlson went first because | agree with everything he

said, and that was in nmy witten comments that | submtted.
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| want to point out one other thing. 1It's one thing to base
t he fee schedul e on Medi care.
(Wher eupon there was an interruption on the intercon

DESTI E OVERPECK: Wait until they finish,

(Wher eupon the interruption continued)

DESTI E OVERPECK: Ckay. Go ahead.

KATHRYN Di STEFANO. I n orthopedics the types of
out patient surgery that are done are not necessarily the
sanme types of procedures that Medicare nenbers would be
seeking. So Medicare is already insufficient for quite a
few of the procedures that we do, specifically shoul der
arthroscopy involving any inplants for rotator cuff tear
instability and al so anterior cruciate |iganment
reconstruction with allograft. And | can say as an
adm ni strator already fighting the inplant |anguage wthin
the O ficial Medical Fee Schedule, if the fee is reduced any
further those procedures will be diverted to an inpatient
setting or a hospital outpatient departnent.

In our area the access to those operating roonms is
limted and that will lead to a delay in care and nmaybe even
a degree of unwel coneness with the orthopedi c surgeons to
treating those patients -- those injured workers for those
conditions. That's it.

DESTI E OVERPECK: Thank you. Jot Hol | enbeck

JOT HOLLENBECK: Jot Hol | enbeck, Senior Vice-President
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with United Surgical Partners International. W are an
owner and operator of 13 anbulatory surgery centers in the
State of California. N ne of these facilities are in
partnership with major not-for-profit health care systens --
Cat holic Heal thcare West, Providence and Scripps Health. W
have submitted previously witten coments and al so want to
express our support for the witten conments and soon-to-be
verbal comrents as expressed by the California Anbul atory
Surgery Association as wel .

USPI is pleased to support refinenents to the
anbul atory surgery center reinbursenent for workers
conpensation that inprove and contribute to the maintenance
of an affordable and accessible system However, we believe
there should remain parity in the reinbursenent between
anbul atory surgery centers and the hospital outpatient
departnments when perform ng the sane procedures on injured
wor kers as do the states of Georgia and Tennessee.

We believe workers' conpensation patients are nuch
different than Medicare patients and result in ASCs having
much simlar costs to hospital outpatient departnents, as
M. WIson previously expressed. USPI recommends that the
Di vision of Wirkers' Conpensation maintains the current ASC
wor kers' conpensation paynent rate at 120 percent of the
Centers for Medicare and Medicaid Services HOPD Fee

Schedule. This recommendation will encourage high quality
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patients under anbul atory surgery centers to stay in the

wor kers' conpensation program W believe establishing a
differential for outpatient surgical reinbursenent under the
wor kers' conpensati on system would i ntroduce incentives to
keep cases in the higher paying hospital outpatient
departnent or inpatient setting.

Many anbul atory surgery centers woul d no | onger accept
wor kers' conpensation cases at the proposed rates if fees
are reduced. Therefore, there would be no savings realized
if those cases were noved to the hospital outpatient
departnment at the existing fee schedule rate and costs woul d
dramatically increase if these cases were perforned in an
i npatient hospital environment. W believe maintaining the
current reinbursenment structure will help maintain the goa
of assuring quality care in workers' conpensation cases and
much needed access to the injured workers while controlling
prices and system costs. Thank you.

DESTI E OVERPECK: Thank you. Peggy Vel | man.

PEGGY WELLMAN:. Hello. [|I'm Peggy Vel | man, Regi ona
Vi ce-President for United Surgical Partners. | work with
Jot Hol | enbeck and echo his comments on behal f of USPI, and
| thank the Division of Wirkers' Conp for allowing us to
testify today.

I work with six surgery centers that are joint-ventured

with either Catholic Heal thcare West or Provi dence Heal th
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Systens in California. These hospital systens are invol ved
Wi th surgery centers so as to inprove access to outpatient
surgery in their community which was limted prior to their
joint venture.

| evaluated cases across the state in our facilities
and the reduction in rei mbursenment shows that many
ort hopedi ¢ procedures involving fixation will result in our
centers incurring a loss. These cases will be redirected to
either the hospital outpatient departnment at the rate
currently paid or they will convert to inpatient hospital
stays at approximately a 40 percent increase in workers'
conp reinmbursement. | believe this redirection will cause
injured workers with the need for orthopedic surgery to
encounter significant access issues as a result of this
redirection.

It's inportant that parity between ASCs and HOPDs be
mai ntai ned to ensure that patients receive care in the nost
appropriate setting. Thank you.

DESTI E OVERPECK: Thank you. Debbie Mack.

DEBBI E MACK: Good norning. Thank you for having us.
| "' m Debbi e Mack and |I'm Vi ce-President of Operations for
Nat i onal Surgical Hospitals, which is a managenent conpany
t hat owns and devel ops anbul atory surgery centers. | have
oversight for five of those anbulatory surgery centers in

the State of California and I want to just speak
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specifically to a surgery center that | oversee in Wl nut
Creek which perforns about 841 workers' conpensation cases
per year; and the analysis that was done for this facility
showed us with a |l oss of about half a mllion dollars from
the current paynent schedule to the proposed.

The procedures with which we have the greatest risk of
| osing dollars are shoul der cases, could be arthroscopy,
coul d be open rotator cuff repairs, tendon repairs, and al so
anterior cruciate ligament repairs, which is the major
ligament in the knee. The analysis will probably be done on
a case-by-case basis to review exactly how nuch those high
inmplants are going to cost and if the proposed work conp fee
schedul e is going to be enough to cover those costs. It's
-- typically an anterior cruciate |iganment costs anywhere
from$2,500 to $4,500, so if you get a reinbursenent of
$5, 000, that's obviously going to be one of those cases that
we ask our surgeons to send to the |ocal hospital.

VWi ch brings me to the fact that the | ocal hospital
which is John Miir Health, it serves a conmunity of about
400,000 lives and is a mpjor trauma center. So what happens
when those patients who are not going to be done at one of
the three or four local surgery centers is those patients
are going to be put on the schedule at the |ocal hospital,
which is about two to three weeks behind in elective

operating room schedule. They only have ten operating roons
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so there are -- it's quite inpacted on a day-to-day basis.

The second scenario that | think is going to be a
significant problemis the surgeon is going to schedule a
case that's going to be three o' clock in the afternoon;
maj or trauma is going to cone in and that case is all of a
sudden going to be noved because it's obviously not -- it is
el ective still. It will be noved to eight or nine o' clock
at night. And then that patient is going to be changed from
an outpatient to an inpatient, which is going to increase
your costs, just |ike ny coll eagues stated, by about 40
percent. So | think that you should keep those sorts of
things in mnd of what kind of inpact is going to happen
when we're no |l onger being able to do -- performthose cases
where we have high-end inplants and what happens when those
cases go to the local hospital. | think that's all ny
notes. Al right. Thank you so nuch for having us today.

DESTI E OVERPECK: Thank you. Marian Lowe.

MARI AN LONE: Thank you. Good norning. M/ nane is
Marian Lowe. | represent the Anbul atory Surgery Centers
Associ ation, Washington, D.C., and you pulled on severa
studi es that we have been involved with in production of
your rationale for some of the changes that you're
proposing, so | wanted to cone out here and address sone of
the issues that you raised and present a couple of new data

points. W' ve submtted some witten testinony for the
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record already electronically and I'Il just sunmarize sone
of those statenents.

So | want to tal k about four basic things today. The
Medi care Fee Schedule, growth in the nunber of surgery

centers and growh in the volunme of surgeries done in ASCs

REPORTER: Excuse ne. You're going to have to sl ow
down a little bit.

MARI AN LOAE: Ch, I'msorry. Slowis not ny MO so
"1l do ny best. Sonme of the literature that was used to
support sone of the decisions in the proposal, as well as
j ust sone caveats about naking conparisons between costs and
price when tal ki ng about the fee schedule rates.

So let me first tal k about the Medi care Fee Schedul e.
The fee schedule is inperfect at best and | think ny
col | eagues in the hospital setting would agree with that
statenent as well. The Hospital Qutpatient Departnent Fee
Schedul e rel ative weights do formthe basis for paynment in
the anmbul atory surgery center, and those are a proxy for the
relative conplexity of services that | think is very
different than tal king about the relative price of services
bet ween anbul atory surgery and hospital outpatient settings.

The anbul atory surgery center conversion factor is not
intended to be a proxy for the relative costliness of ASC

services. It is intended nerely as a product of a budget
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neutrality cal culation so that paynents to anbul atory
surgery centers in 2007 are equal to paynents to anbul atory
surgery centers in 2008, the year in which the revised

Medi care paynent systemwas inplenented. The result of that
set paynents significantly |ower than the hospital

out pati ent departnment conversion factor, but it is not --

REPORTER: |I'msorry. You are still going to have to
go sl ower.
MARI AN LONE: [I'msorry. The results of setting the

paynents | ower than the hospital outpatient departnment is
purely a budgetary cal cul ati on and not a policy
determ nation. The surgery center conversion factor fails
the ASC i ndustry in a couple of places, and ny coll eagues
have spoken to that already. Nunber one, on | ow conplexity
cases many of these things are paid off the Physician Fee
Schedul e. They are done secondary to another procedure and
so therefore discounted 50 percent which sets those rates
extremely | ow.

The hi gher conplexity cases have been spoken to by sone
of ny colleagues. |In particular, when you think about a
surgery center paynment rate for a costly orthopedic surgery
in which the inplant represents a high degree of fixed cost
within that, the conversion factor for ASCs is sinply a
reduction off of that. It is not taking into account that

60, 70, 80 percent of the base paynent rate is made up of a
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high fixed cost. So therefore the extra paynent, if there
is any left on the paynent rate, is sinply insufficient to
cover the other overheads, supplies and services that are
necessary for the ASC to provide that case.

kay. Moving onto growth, topic nunber two. Your
summary of facts very accurately depicted the fact that
growmh in the surgery center industry was very high the 90's
into the first part of 2000, 2001; however, growth has
trailed off significantly since then. | think the nost
recent data that was included in the departnment’'s work
st opped before we had information on growh in 2009 and
2010. The third quarter of 2010 fromthe Medi care Provider
Services file showed zero growth in surgery center industry.
So |l think it's inportant to note that after seven years of
paynent freezes and very, very small updates to paynents --
1.2 percent in 2010, 0.2 percent in 2011 -- that there's
basically no growth in surgery centers and | think that's an
i nportant conponent of thinking about access to the surgery
center industry. And so, you know, paynents to centers have
had, | think, a very direct inpact on the beneficiaries'
access to services.

And | think the other trend that we're seeing start to
energe and the Medi care Paynent Advisory Commi ssion is
begi nni ng a di scussion of this which you'll see in their

March report to Congress this year or in the public
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transcripts of their recent neetings, a discussion that
surgery centers are beginning to convert to hospital

out patient departnments. Physician owners are bei ng bought
out, enployed by the hospital and the hospital -- the
surgery center is now operating under the hospital |icense
fromthe state or Medicare program s perspective. This is
a change in paynent rate, not a change in operation, and
that's something that we think is a very bad trend for
provi ders, for beneficiaries and for the payers and

t axpayers who support that. So | think being cognizant of
t he i nmpact of those paynent changes on centers.

Third topic, sone of the literature that was cited.
Sonme of ny col |l eagues have spoken to this before. Couple of
points | want to make. Some of the literature quoted by
MedPAC and Health Affairs tal ked about the relative
conplexity of patient's underlying nmedical conditions and
the types of services that were being done there.

It's inmportant to note that all of the references to
medi cal conplexity of patients in MedPAC and Health Affairs
represents work | ooking at data from 1998 and 1999. This is
a much different era in the ASC paynent systemand in the
industry and | think is not representative of the relative
conplexity of patients now.

| nduced demand. There are several studies --

Hol I i ngsworth, others -- that accuse or intimte that
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surgery centers are doing nore volunme than is nedically
necessary because physicians have an ownership interest in

t hose centers. These studies fail to control for

self-sel ection of physicians into ownership status. They

| ack data on the ownership of surgery centers, on the
ownership status of physicians, and so therefore assune that
vol une equates to ownership and then they neasure vol une.
This is a terribly circular argunent and one that we don't

t hi nk shoul d be used as a basis for any kind of
justification.

These studies are very geographically isol at ed.
They're not necessarily nationally representative. They're
| ooking at data in a certain -- in various states and
they're | ooking at a small scope of procedures, many of
whi ch -- cataracts, colonoscopies -- nmay not be
representative of the population that you're tal king about
her e.

kay. Cost and quality. | prom se |I'm al nbst done.
The literature that you' ve cited nentions the Nationa
Anmbul atory Surgery Center |egislation that was introduced
in the House of Representatives several years ago which
woul d set the ASC paynent rate at 59 percent of the
conparable rate for the hospital outpatient departnent's
services. This is hypothesized as justification that their

costs are in fact lower. That legislation is intended
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nmerely to stop the bl eedi ng because the Medicare paynent
rate for surgery center services is diverging fromthe
hospi tal outpatient department rates, so 59 percent is
basically a stop-the-bl eedi ng net hodol ogy.

In the past couple of years in Washington, and |I'm sure
out here, we've been operating in a very tight budgetary
environnment so the idea of proposing a paynent rate that
gets towards the parity that we think is appropriate is just
not sonething that would be well received in the Congress or
wi th our chanpions. So please don't think of 59 percent as
a proxy for what we think our costs are relative to the
hospital's base.

It is true that ASCs are presently a | ess expensive
setting for the Medicare programto have services perforned
in. Again this is a price differential and not a cost
differential. W saw |last year ASC volune for sone of the
hi gh vol une surgical services for the Medi care popul ation
declined significantly. Volune for col onoscopies fell 10 to
12 percent in the Medicare popul ation. Those sane services
have seen double-digit declines in prices over that sane
period. You know, | can't say for sure that that is the
reason, but | think it's sonething to be cogni zant about
when you tal k about significant price decreases here, the
i npact that that may have on where vol unme goes.

And then the last piece | want to tal k about is the GAO
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study that was nentioned. The CGovernnent Accounting
Ofices, | believe it was then called, did conduct a study
at the request of the Congress | ooking at ASC services and
whet her the hospital outpatient departnent anbul atory
paynent cl assification, APC, was the appropriate relative
nmeasure of price anongst surgical services. GAO had
basically two tasks in that report, determne if the APC was
appropriate and determ ne how nmuch of the paynent base rate
shoul d be adjusted by the geographi c adjustnent factor, the
Medi car e wage i ndex.

GAO went beyond that to | ook at the relative costliness
of services in both settings and in doing so created a
neasure that was an unwei ghted nmeasure of ASC and hospital
out pati ent departnment costs. The nunber they cane up with
and the nunber that's represented in the report is 39
percent. This is an unwei ghted nunber in MedPAC and nost of
the other policy circles. No one would justify putting an
unwei ghted nunber. That's like lining up 100 providers,
counting their margins and saying the average margin is that
nunber divided by 100. If 90 percent of your volunme is in
one provider, that's not representative of the popul ation.
It's the same situation here, how GAOdid that. |If they had
wei ghted their sanple, which they did show later in that
report, the relationship was 84 percent. So that was, you

know, significantly different and | think it's al so
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inmportant to note that that was then a neasure of what ASCs

wer e doi ng.

That is not -- the mx of services that they were doing
is not representative, | don't think, of the m x of services
in the BWC population or -- I'msorry, DWW here in
California. |It's representative of the m x of Medicare

patients, and so | would caution you agai nst using that
rel ationship as a proxy for relative costliness. And that's
what | wanted to nention here today. | appreciate your
time. | appreciate the thoroughness of your work in | ooking
at this. You ve clearly done a lot of work to get to these
issues and if there's any questions that we can answer and
follow up with, we'd be happy to.
DESTI E OVERPECK: Let's at this tinme take a ten-mnute
break. Thank you.
(Wher eupon a short recess was taken and
t he remai nder of the proceedi ngs were
reported by the second court reporter)

- 000-
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DESTI E OVERPECK: If everyone will sit back down,
we' ||l get going again. W're going to call Fred Hekmat next.
And 1'd just like to nention that when you' re speaking, if
you see the court reporter go like this, it doesn't nean
talk softer, it nmeans talk nore slowy.

FRED HEKMAT, MD.: Hello. I amDr. Fred Hekmat.
First, thank you for the Commttee for allowing us to talk
here. And after | heard about this proposal, | thought
about it and wote several coments that | would like to
state.

The proposed plan to revise the paynment schedule to
surgery centers needs to be revisited. It will not only
result in any saving, contra-indicated in the long term it
will result in higher costs. Unfortunately in 2005, due to
predatory busi ness practices by sonme unscrupul ous out patient
surgery centers, a rather draconi an Fee Schedul e was
i npl emented in order to offset the unreasonabl e fee charges
by these facilities. As a consequence, the legitinmate
out patient surgery centers have been forced to endure
drastic -- sonetinmes drastic |losses in revenue. However,

i npl enentation of the proposed plan in its current state
will result in staggering financial |osses to the few
remai ni ng outpatient surgery centers. As a consequence, you
wi |l put surgery centers out of business and patient care

will have to be given in the hospitals, which will cul mnate
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in higher costs, not the initial cost savings envisioned by
this esteened Comm ttee.

At the present tine, outpatient surgical centers are
runni ng cl ose to going bankrupt and this is true for the
orthopedic centers. It should be noted that 70 percent of
the workers' conp injuries are orthopedic injuries. And
there are several factors which needs to be consi dered.

First, the paynment for surgical centers paid by the
wor kers' conmp in California is 30 percent of what national
i nsurance conpani es pay for simlar procedures.

Nurmber 2, for every $7 paid to surgical centers for
any one particular procedure, insurance conpanies pay $3
nore to the hospitals, which translates to 43 percent higher
costs.

No orthopedic surgical center can survive on Medicare
rate paynent. And | will describe this l[ater. Many
hospital s have been forced out of business and sone are
surviving only because of Federal State subsidies, research
grants, donations, and al so because of higher cost of
surgi cal procedures such as spine fusion, that they survive.

The cost for orthopedic surgery centers are higher
than those dedicated for plastic or other general surgery
pr ocedur es.

The next itemis that the cost of collection in

wor kers' conp patients is substantial because of the del ayed
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paynent and paynment which is disproportionate to the expense
incurred to provide the services.

Now to el ucidate what involves in cost of running a
surgical center, | divided the cost of surgical center in
three parts. One is the first part, is the part of
construction. An orthopedic center right noww !l cost a
mllion and half to construct. This is cost of
construction, sterilizer, special orthopedic equipnent,
ort hopedi c tabl e, anesthesia machine, etc.; the second cost
is the fixed cost of the running the surgery center. This
is a cost whether you do one case or a hundred cases. That
includes rent, mal practice insurance, liability insurance,
care and upkeep of all general and orthopedi c equi pnents,

t he permanent staff, which includes nurses, scrub
techni ci ans, orderlies, radiology techs, secretaries,
adm ni strators and col | ectors.

What we did was we divided this cost by the nunber of
the cases that we did in a year. And this fixed cost cane
to $2,620 for each case that we did in our center. Now the
third cost is a variable cost. This cost varies from
case-to-case. The carpal tunnel will cost |ess and sone
ot her procedure will cost a | ot nore.

"Il talk here about, for exanple, rotator cuff repair
that the other speakers talked about it. |In this operation,

since I'"'ma surgeon and | know exactly what's used, we have
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to use inplants, the cost is $600 and we have to use usually
three inplants, sonetinmes five. So that's $1,800 just for

i npl ants. There's thermal abl ator under $65, shaver $60,

bur $60, drapes $200, cannul as $120, tubing $60, anesthesia
nmedi cati on $425. So for doing a rotator cuff repair, the
variable cost alone is $2,890. So if we add the variable
and fixed cost together, that cones to $5,510. Now let's
see what Medi care pays. Medicare pays $1,876. The
difference is $3,633 | oss for doing an orthopedi c procedure
wi th Medi care paynent.

So, in conclusion, if -- right nowthe centers are
surviving because of the paynment fromthe old cases and
doi ng non -- not workers' conp cases; that's how we're
surviving. You pass this law, we are not going to survive
or we have to shift to another avenue of inconme and these
patients will have to go to hospital w th higher costs.
Thank you.

DESTI E OVERPECK: Thank you, Doctor. Jay Hekmat?

JAY HEKMAT, M D.: Good norning.

DESTI E OVERPECK: Do you have a busi ness card?

JAY HEKMAT, MD.: Yes, | do actually. | left it
somewher e.
I'"'mJay Hekmat. |'m an orthopedi c surgeon. You just

heard ny brother Fred Hekmat, who is also an orthopedic

surgeon. W founded an orthopedi c outpatient surgery center
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about 14 years ago, probably one of the very first ones in
the United States to serve and perform conpl ex orthopedic
procedures as an outpatient. The idea canme about as |
served as a nmenber of the Board of Surgery at Cedar Sina
Medi cal Center, and the idea was to defer surgeries from
inpatient to outpatient to mnimze the costs, and it did
work. And the idea was so good, it spread across the
country. And you can see how many surgery centers are in
the United States. The problem cane about, to provide good
services and the high maintenance of the costs being
conprom sed by cutting the reinbursenents. 1In 2004, the
substantial cut reinbursenents in the Fee Schedul e affected
a lot of surgery centers. And sone of themclosed down. W
managed to survive by maintaining very cl ose observation of
the cost. The nunbers you heard fromny brother is very
accurate. We do the surgeries ourselves in our center.

To repair a rotator cuff, he nmentioned, takes few
anchors, people who are famliar with it, to repair them
the rotator cuff. And npst surgeons nationw de are using
t hese anchors, the cost $650 each. You tell us how we can
survive, if we repair rotator cuff with four anchors, and we
pay al nost $2,600 in just anchors alone, not to nmention the
nurses, not to nmention the technicians, not to nmention the
billing and collection, and all the trouble we go through to

coll ect the noney for the services? And all of this have
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been said by many ot her people.

I have to bring another factor into this picture.
There was sone statistics prepared by nmy biller in the
billing departnent of our surgery center. FromJuly first
of 2009 through June 30th of 2010, this is exactly a year,

inour facility we did about 331 orthopedic cases, and we do

very conpl ex orthopedi c cases, out of which -- and these are
all workers' conpensation cases, |I'mnot not talking about
private cases -- out of which, 112 cases so far as of today,

has not been paid, all authorized cases; 159 cases have been
pai d bel ow the bare m ni rum Fee Schedule. You can see, for
us to collect this, we have to endure additional costs of
hiring collectors, going to hearings, trying to retrieve
this nmoney maybe three to five years down the road, in sone
cases. | don't say all of them And to pay all that anmount
nmentioned by ny brother, maybe al nost $5, 000 per case
out - of - pocket and sitting and waiting for another three to
five years to collect that, and in nost cases, the State
conpensati on doesn't allow penalties, because as |ong as
t hey have nade sone paynents, we're not entitled to
penalties, so all we can collect is our fee, it doesn't nake
any busi ness sense.

I"mtrying to bring this down that if we go with
Medi care, Medicare is electronic billing which pays within

two weeks. We do have that. Wth workers' conpensation,
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that doesn't apply. W have to bill and go through this
very difficult process to collect the noney. And everyone
who is here, I'msure every single person who is involved

wi th surgery centers have gone through this. They have |ien
collectors or guys to go to collect these cases.

Everyone that is here knows the process. Wen you
performa surgery on a workers' conpensation patient, in
order to collect your noney as a center, you file a DOR
That nmeans they have to wait until the case in chief is
settled before you're entitled to get conpensation for your
noney. And sone of these cases could go on forever.

So adding this to all the nunbers that ny brother
presented and ot her speakers earlier, you can realize there
is no way that we can go with the Medicare rate. Either we
have to wal k out and defer care of patients of workers' conp
to others or go bankrupt, and it would be totally
unaccept abl e, because nost of these centers are providing
very high quality of care and very close to what they do at
the hospitals. And | did work at the hospital for many
years and | know the costs because | served at the Board of
Cedar Sinai for many years. And the existing surgery
centers, with the nunbers that we receive, are very mnmuch
conpetitive with the rates that hospitals are. The costs to
us i s about the sane, and the rates are very close to the

the hospitals, and | think it would be very unfair to
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j eopardi ze us and to | ower the rei nmbursenent to us. Thank

you.

DESTI E OVERPECK: Thank vyou. Janmes De Ciutiis?

JAMES V. DE CIUTIIS, MBA: De Ciutiis. H. M nane is
James De Cutiis. I'"'ma Regional Vice President with Am Surg

Corporation. Currently | oversee four multi-specialty
surgery centers, all of which see orthopedic and workers'
conp patients. And sone of the other colleagues nentioned
about rewarding efficiency. 1'mgoing to share with you
sone of the physicians' sentinment that | received, when |I've
di scussed these cuts with them and also nentioned to them

sone of what you've already heard, is that this may end up

novi ng cases over to the hospital. Sone of the physicians
said, "Well, I'Il just end up going to the hospital, to do
these cases.” O her physicians said that they woul d stop

seei ng workers' conp patients altogether
Partner and nonpartner physicians tend to prefer to do
their cases at the ASCs. They're able to do nore cases in
less tine, to do either one of two things, either to have
nore personal tine to thenselves to do whatever they want,
or to get back to their office to see even nore patients.
What this essentially will do for workers' conp is it
wi |l decrease the supply of the physicians for the patients.
It causes the patients to end up waiting |onger and to be

out of work longer and to be in pain |onger.
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| think that actually the focus should be turned
towards nore -- towards incentivising or increasing the
i ncentives or expanding the services available to be done at
the ASCs, instead of doing what this, as clearly you' ve
seen, you've heard from ot her physicians and |I've shared
sonme of the sentinments fromthe physicians that | have
worked with, is that workers' conp is going to end up not
being part of their practice. So | just think that should
be nore the key to ook as to how to increase the supply of
physi ci ans avail able to workers' conp.

Sonme people nentioned the predatory practices of sone
centers in 2004. Sonme physicians after 2004 when the
wor kers' conp rates were cut, stopped seeing workers' conp
patients at that tinme. There's physicians that | know t hat
don't see workers' conp patients because of the anount of
paperwork that they have to do. | just think that there's
better ways to do it, to try to drive business into the ASCs
i nstead of out. Thank you.

DESTI E OVERPECK: Thank you. Beth LaBouyer.

BETH LaBOUYER M nane is Beth LaBouyer and |I'mthe
Executive Director of the California Anbul atory Surgery
Association. | also will be speaking to you as an RN, dare
| say 26 years, and nost of that in the Operating Room
envi ronnment, both within the inpatient, hospital Qutpatient

Department and the ASC.
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The California Anbul atory Surgery Associ ation
represents Anmbul atory Surgery Centers throughout the state
of California. W have done so for 24 years. W really
appreci ate and respect the work the Division is doing in
| ooki ng at providing reasonable costs for our patients. CQur
345 nmenbers strongly believe that all injured workers
deserve access to the best nedical care possible, and we
remain conmtted to successfully acconplishing that
obj ecti ve.

We at CASA have reviewed the Division's proposal and
we believe the following points really need to be addressed
before noving forward: Qutpatient surgery should be paid
the sane fees regardless of the facility setting. ASC
out patient surgery cases would be renoved to the hospita
HOPD environnent or the inpatient at a higher cost. An
i njured worker's access to outpatient surgery would violate
a reasonabl e standard of care.

For the first point, outpatient surgery should be paid
the sane fee regardless of the facility setting. The exact
sane services are being provided to the exact sanme patients
by the exact same physicians and surgeons. Costs associ ated
perform ng surgery in an ASC or an Qutpatient Departnment are
conparable, and | believe M. WIlson articulated that very
well earlier this nmorning. W encounter practically the

sanme costs for |abors and supplies and often ASCs will pay a
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hi gher anmount for their supplies because they don't have the
pur chasi ng power of a larger hospital system HOPDs do have
sonme hi gher overhead, but this increase is also offset by
the fact that ASCs will pay Federal and State taxes.
Creating a gap in the ASC and HOPD paynents will create
inequities and establish a systemw th i nappropriate
incentive for the site-of-service selection

As Ms. Lowe testified earlier, the Medicare Paynent
Advi sory Conm ssion, MedPAC, has recogni zed the probl em
created by the new paynent system for ASCs and has opened a
di al og on how to address the issue. Replicating these flaws
in the proposed workers' conpensation reinbursement wll be
damaging to the injured worker and to those that provide
their care.

By noving forward with this proposal, we will only
encounter duplication of these current problens that the
Medi care systemis realizing. In reviewng the typica
wor kers' conpensation patient, we can quickly see howthis
-- these problens are materializing, particularly if you
| ook at the specialty of Orthopedics. 1In the report,

Ot hopedi cs account for about 50 percent of the workers'
conp cases, and the Medicare system it's 7 percent. This
is an extrenely significant disparity and we really need to
| ook at it seriously.

Othopedi c cases are extrenely supply intensive, | abor

45




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

intensive and inplant intensive. |If this proposal of
reduci ng the fees by 20 percent actually is inplenented, as
it's been testified earlier, orthopedic cases will be
reviewed individually to determine if the ASC can even
provide the care to cover their costs. And | would go on to
say if this proposal goes through, every workers
conpensation case will be individually evaluated to nmake
sure that they can provide those services.

Qur second poi nt of ASC outpatient surgery cases w ||
be nmoved to the HOPD or an inpatient at a higher cost. W
just, you know, by those reviews, they can't cover their
costs, they're going to be noved to the outpatient
departnment. By doing this, the anticipated savings will not
be reali zed.

Ms. Mack testified earlier about the Wal nut Creek
area. Right now, before the proposal is in place, they
al ready have a three-week wi ndow to being able to get into
those surgeries in the inpatient world. If the proposal goes
through, there's a glut of cases that are put into that
systemand it's going to be even a further delay in getting
t hose servi ces.

What al so can happen, so you're not going to receive
t he savings by the proposal because now they're inpatient,
but often what easily happens is these patients nove from

the Qutpatient Departnment into the Inpatient. And | speak
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tothis, it sounds -- mght sound far-fetched, but as
working in the OR for as many years as | have, | can tel

you it happens quite easily. W' ve already spoken to the
fact that they are going to have difficulty getting on the
schedule. And in the ASC, the surgeon has a bl ocked tine,
and he's able to | ook and say, "Wdnesday is ny day. | can
put these cases where they belong, so I'll put the nost
difficult cases starting at 8:00 o' clock." And they can be
easily discharged in an outpatient manner. |If they're
having troubl e getting those cases on the schedul e, they may
be lucky to get themon by 12:00 o' clock into the hospital
arena. And what happens is they're on for 12:00 o' cl ock,

but then we have the ER, we have the inpatients that have
certain-need priority surgery, and these cases essentially
get bunped for the nore nedically-urgent procedures because
they're elective. So now you have these procedures being
done later in the afternoon; you have staff that aren't as
famliar with these procedures because they were neant to be
done earlier when the staff that was familiar with themare
on -- on the payroll. So, they hit the recovery room| ater
in the evening and what's the prudent thing and the safe
thing to do for the patient is to keep them overni ght, and
they m ss that wi ndow of being able to be discharged as an
out patient, and now you have an inpatient procedure. And as

was testified earlier, those costs can be up to 40 percent
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hi gher than the hospital outpatient.

We believe injured workers' access to outpatient
surgery woul d violate a reasonabl e standard of care, and
exi sting | aw establishes that rates or fees should be
adequate to ensure this reasonable standard of care, and at
CASA we feel this 20 percent reduction is -- violates the
mandate that was set by the Legislature in 2003. The
injured worker in many cases wll no | onger have access to
the standard of care they're receiving at the present. They
will likely have to wait | onger for surgical treatnent,
medi cal resolution and turned into a | onger period before
returning to work; all costs that are difficult to quantify.
By reducing fees to the ASCs by 20 percent, the workers'
conpensati on system and many of the injured workers wll
m ss out on the benefits of the ASC industry. They'Il mss
out on the 90-plus patient satisfaction results that ASCs
receive. They'll mss on the docunented | ower infection
rates that ASCs have. They will not have access to a | ot of
the staff that specialize in these procedures and these
t echnol ogi es.

We really strongly urge you to reconsider this
proposal of reducing the fees by 20 percent. W stand ready
and nore than willing to participate in -- with the Division
and any ot her stakeholders to further reformthe system and

assist with reduci ng unnecessary nedi cal expenses, while at
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the sane tinme nmaintaining the standard of care. Thank you
for your tinme.
DESTI E OVERPECK: Thank you. Shannon Bl akel ey?
SHANNON BLAKELEY: Good norning. |'m here today
wearing two hats. | work for Surgical Care Affiliates, a
surgery center conpany, which | believe is the largest in
the State of California. W have 31 surgery centers, 1,200

teammat es and 1,400 physicians that work in our facilities.

W do -- currently do about 22,000 work conp cases a year
Six -- approximately six to 7,000 of those are done in the
state of Californa. So this is a big deal for us. | also

amthe current President of CASA and many of ny coll eagues
have expressed sentinents today and |'mgoing to echo sone
of those, but the 345 nmenbers of CASA, |I'malso here to
represent.

We're very concerned about the proposed fee reduction
on a nunber of fronts. | agree with Beth. | think you need
to start with the parity argunent. If you're going to
reduce the Fee Schedule, it needs to be reduced across the
board. | don't think ASCs should be singled out. | think
if we're going to talk about a fee reduction, again that
shoul d be across the board, and we shoul d i nclude HOPDs in
t hat di scussi on.

By decreasing fees in the ASC setting, you' re going to

create a two-tiered system one that will reward
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i nefficiency and di scourage efficiency. | think

Ms. Lowe touched on this earlier. W already have that on a
nati onal |evel, and one of the fears I think we have as an
organi zation and through SCA is that once this systemis
created, you may have a situation where hospitals will be
allowed to participate in market increases and ASCs may not.
Again, we've seen that in other areas.

Basi ng rei mbursenent on Medi care Fee Schedul e i s not
the Gold Standard. Again, we have tal ked about this. It's a
much different population. For the nost part, workers' conp
patients are much younger, nuch nore | abor-intensive to
treat those types of patients, and they're primarily
orthopedic and pain in nature. | know for our conpany we
will be taking a hard | ook at nobst orthopedic and pain cases
that we do that are workers'-conp based, because we just
won't be able to perform sone of those procedures based on
t he cost.

Finally and probably nost inportantly, | worry about
access. Currently, workers' conp patients have access to
pretty nmuch the, | would say the entire state of California.
There's 800 to 900 surgery centers in the state. Mst of
those centers accept or participate in the workers' conp
program Access, due to cost reduction, wll be |imted.
This is going to create a backlog in the system | think

M. De Cutiis talked about this a little bit as well. You
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have a physician conponent, where | think the physician poo
will be | essened, thus affecting access and the backl og.

The injured worker will ultimately have to wait. There w |
be delay in care and finally can end up, as Beth spoke, in
the inpatient setting, which again will |ose efficiency in
the system

So, in closing, | would just strongly urge the DAC to
consi der these issues carefully, go into this with
eyes-w de- open approach. Again, | think the rate reduction
shoul d be across the board for ASCs an HOPDs. Thank you for
your time and consideration.

DESTI E OVERPECK: Thank you. Bryce Docherty?

BRYCE W A. DOCHERTY: Let us pray. Just kidding!

My name is Bryce Docherty. | amthe Legislative
Advocate for the California Anbul atory Surgery Associ ati on.
| want to thank the Division for your due diligence on this
i ssue, dating back to May of |ast year when we started
di scussing the issue and the role that Anmbul atory Surgery
Centers play in the work conp system particularly as it
pertains to our Fee Schedul e.

I think what you' ve heard this norning is exanpl es of
what we' ve been tal king about and what Beth and Shannon
capsulized and what we've been saying since Muy.

| want to give you a little bit of a brief background

on how we got here and trying to discern what we're doing.
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2003, 2004, the prior admnistration, Schwarzenegger
Adm ni stration, spent a two-year process inplenenting
Wir kers' Conpensation Reform the first tinme there had been
any major work conp reformin about a five-to-seven year
period. In 2003, SB228 and 229 were Legislative proposals
t hat gave the Administrative Director the authority to
augnent the O ficial Medical Fee Schedule as it pertains to
Ambul atory Surgery Centers and hospital Qutpatient
Departnments in particular. 1In setting that authority, they
gave the Adm nistrative Director a ceiling, if you wll, in
terns of a maxi numreinbursenent that's allotted for
out pati ent surgery, which includes the HOPD and the ASC at
120 percent of the Medicare HOPD rate.

Havi ng been working for the California Medica
Association, at the tine responsible for workers
conpensation issues, | was there when these di scussions were
happeni ng. The di scussi on regardi ng outpatient surgery and
what the fee should be was not a di scussi on about whether or
not Anbul atory Surgery Centers should be paid their portion
of the Medicare Fee Schedul e. The discussion was one of
renovi ng ganesmanshi p and perverse incentives in the work
conp systemthat has plagued the system for decades and
establish a rei nbursenent mnethodol ogy for outpatient surgery
as a category that treated procedures done in a hospital

Qut patient Departnment and an Anbul atory Surgery Center the
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sanme. That was the intent of the Legislature at that tine.

I would differ with the Division of Wirkers' Conp
assessnent on what that intent was. To that end, | think
the Division, throughout this process, has heard from
menbers of the Legislature opposing this proposal and
speaking to what that intent was. And | think the
Legi sl ature's understandi ng of what the intent was in
establishing a Fee Schedul e, and the authority that the
Adm ni strative Director had in augnenting that Fee Schedul e,
is congruent with what our understanding is.

| think in response to sone of those inquiries, the
Di vision has the position of respectfully disagreeing, and
in ternms of establishing the need and/or necessity for
nmoving forward with an official regulatory package that
must, at the end of the day, be approved by the Ofice of
Adm ni strative Law, the need and necessity statenent was
based on the fact that they feel Ambul atory Surgery Centers
are woefully overpaid and that we need to find savings in
the work conp system | think fromthe testinony you have
heard today, that you have been di savowed of the notion that
t hese savings will be realized, based on what in poker terns
is an all-in assessnment fromthe Division of Wirkers' Conp.
And that assessnment is one that | think you have admttedly,
openly admtted that the inportant question is whether or

not the all owances and the Fee Schedul e that's being
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proposed, provides nutual incentives with regards to the
site of service so that care can be provided in the nost
appropriate setting for the patient. And | think what
you're hearing is that's a ganble that the California
Wor kers' Conpensation System the DWC, is going to |ose at
the end of the day.

Furthernore, | just want to punctuate a point that
Beth nmade with regards to what may very well be an
overreaching authority of the Adm nistrative Director in
establishing these fees. W w Il concede that the
Adm nistrative Director does have the statutory authority to
augnent the Fee Schedule in workers' conp. 5307.1, et. al,
is pretty specific in that regard. The maxi num fee shal
not exceed 120 percent of the Medicare HOPD rate for
out patient services. However, | think sone of these
proposal s, this proposal in particular, does not take into
account the full ram fications of subdivision (f) of that
sanme section. Subdivision (f) of that section stipul ates
within the authority granted to the Adm nistrative Director
in augnmenting certain elenents of the Ofice Medical Fee
Schedul e, OWS, the rates for fees established pursuant to
that authority shall be adequate to ensure and | quote
"reasonabl e standard of service and care for injured
enpl oyees.” CASA woul d argue that if this proposal noves

forward and is inplenented, and we i ndeed see cases being
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desel ected in workers' conp by Anbul atory Surgery Centers,
and therefore no other option but to be done in a hospital
Qut patient Departnment or Inpatient at the same cost as
today, or a higher cost, would not only violate the
necessity standard and noving forward with the officia

regul atory package but would al so be a clear violation of
what the Legi sl ature has deenmed woul d be an excessive use of
that authority in establishing those fee schedul es and we
bel i eve woul d viol ate a reasonabl e standard of ensuring

i njured workers' access to outpatient surgery services.

Wth all that being said, | think we're here
appreciative of the process but a little disappointed and
frustrated that we feel we're fighting on behal f of our
injured workers to maintain the access that we think would
make the workers' conpensation system sol vent and woul d
mai ntain the integrity of injured workers, and we appreciate
the Division's attenpt to nmake this as transparent of a
process as possible, and | have been working with you on
this since May and hope to continue to work on a goi ng-
forward basis with all of you or anybody el se under the new
Adm ni stration that takes responsibility for sonme of these
i ssues. Thank you.

DESTI E OVERPECK: Thank you. So it's alnobst 12:00,
but I think we'll be done in another half hour or so. So if

it's okay with all of you, I"mgoing to keep going. Ckay.
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Ted Durden?

TED DURDEN: How are you doing? First of all, | want
to thank you for the opportunity to speak here today to
address the issues of the proposed regul ati ons regardi ng the
Ambul atory Surgery Centers.

I only have a few things to add to what's al ready been
said by the -- ny associ ates that have showed up here today.
| represent about five surgery centers in Southern
California and about five nmedical supply conpanies also in
Southern California. | think the nost inportant thing that
has to be renenbered is that the purpose of workers'
conpensati on systemin general was to nake sure that our
injured workers were afforded access to adequate nedica
care. Wth sone of the proposals that are set forth as far
as reducing the reinbursenent |evel of the surgical centers,
there is a great risk of their access to nedical care being
conprom sed severely.

From sone of the nunbers that |'ve seen and | have
| ooked at, the proposed regulation and |evel of
rei nbursenent is about -- represents a 60 to 65 percent
reduction in the actual costs. For exanple, an ACL repair
at the surgery centers that | represent is approximtely
$9, 100. The level of reinbursenent on the Medicare would be
about 3,447. That's a dramatic difference.

I think we all have to recognize here that we're a
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capitalist society. You go into business to nake a profit,
even hospitals, surgery centers, whatever the business is.
That's why we're here. | think it's admrable and notable
that surgical centers, |ike hospitals, also provide a needed
service and that is surgery to nmake sure that the injured
worker is able to return to work at as close to his
condition prior to being injured.

What's at risk here with these proposed regul ati ons
and | evel of reinbursenment is that, as you' ve heard,
hospitals, as well as Anbul atory Surgical Centers, will have
to reconsi der whether or not they will incur these costs and
suffer these | osses.

O the five surgical centers that | represent, between
2008 and 2010, each facility is running about between a
$100, 000 and $200,000 in the red, even based on what the
current reinbursenent level is. Some of that has to do with

delay in paynents, on admtted and accepted and aut horized

injuries and surgeries. | think that at the tinme when you
| ooked at the Medicare reinbursenent level, | don't think
the Commttee took a -- were willing to take into

consi deration what the cost is of doing business, the

over head, the nurses, the transcribing, the transcriptions;
all of these things have to cone into play. They cannot be
easily dismssed. By the very same token, those conpanies

t hat provide the hardware, the burs, the screws, the graphs,
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the plates, their level of reinbursenent has dropped
dramatically as well. And they have two choices at that
point. They can either get materials that are substandard
in quality, resulting in additional surgeries to replace the
| ower-quality products, or incur additional |osses. | have
sonme that no | onger even provide hardware to the surgica
centers because they can't afford it anynore.

O the five surgery centers that | represent, three of
them no | onger take workers' conpensation patients. They
are slowy and nethodically noving towards personal injury
cases where the reinbursenent level is closer to what their
costs are.

Wth all due respect to the tine and the effort that
this Committee has put in and the hours and the tinme to cone
up with these proposed regulations, | wll strongly urge you
to take a closer and harder | ook before you actually
i npl ement them because as has been communi cated by ny
associ ates here, you're going to | ook at a mass exodus of
either hospitals, surgery centers and nedi cal supply
conpani es, and the cost savings that you had envi si oned that
you had hoped to enjoy, will never, ever be realized. Thank
you very much for your tinmne.

DESTI E OVERPECK: Thank you. Marc Jang.

MARC D. JANG H . M nane is Marc Jang and |I'm a

founder of a conpany called Titan Health Corporation. W
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are an owner operator of 19 facilities throughout the
country, three in California. Wiat | would like to do is

gi ve you a perspective froma small business operator's, you
know, perspective and conpare two of Titan facilities that
are really at different ends of the -- what 1'd say the
conpany-maturity curve, in that one of our facilities is an
1l1-year-old facility, and the other facility that Il
conpare it tois a little over one-year-old. And,

obviously, given the maturity -- the differences in maturity
of these two facilities, they also have very, very different
cost structures. What 1'd like to do is correlate those
cost structures though to sonme very conmon procedures that
are being performed in ASCs for this particular patient
popul ati on.

So, like | said, our first facility is in Northern
Californa, an 11-year-old facility, no debt. Al the debt's
paid off. And so it's a very, very cost-efficient facility
at this point in tinme. |If you ook at the proposed rates or
the fact of the matter is even the commobn rates, what we
receive for single-level epidural steroid injections, and
this particular facility does a | ot of pain nedicine, the
fact of the matter is, we |ose noney on both of those, at
both the current and the proposed rates.

The second facility, like |I said, is alittle over

one-year-old. And it's a nulti-specialty facility
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perform ng orthopedics, spine and pain. It has a very, very
heavy wor ker conp popul ation or patient base, given our
specialty mx, but also as a newer facility also has a very,
very significant debt load on top of that. So, for this
facility what | considered was three -- three other primary
procedures that | know are conmon to worker conp popul ation
in that they're the rotator cuff, carpal tunnel and ACL
repairs.

Very sinply, rotator cuff, we make a whoppi ng $54 per
case on those proposed rei nbursenents. Carpal tunnels, we
basically | ose noney on them And for ACL repairs, it
reduces our profit to alittle over $500 per case.

So you can see it's, you know, while our centers are
financially viable, you know, the reason we are able to
survive though is because of the case nm xes and specialty
m xes, | nean payer m xes that we have.

And so, what | think you re hearing today is that,
fromme and all the coll eagues, are that | think our
i ndustry has been a very faithful provider of services to
this -- to the worker conp, you know, population. | think
you al so are hearing that we want to continue to serve as a
faithful provider, but if these continued downward pressures
occur -- continue to occur, inevitably you're going to see a
shift. You know, you're going to see a shift to the

hospitals, or you're just going to see a shift within our
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surgery centers alone. W're going to look to focus in
ot her areas where our margins are better. So | respectfully
submit or request that the Division preserve the existing
Fee Schedul e because it's, you know, it's very tough as a
smal | busi ness operator these days al ready. Thank you.

DESTI E OVERPECK: Thank you. Jessica Hol nes.

JESSI CA HOLMES: Hello. M nane is Jessica Hol nes.
' mthe Regi onal Rei mbursenent Manager in Health Econom cs
and Rei mbursenent for Boston Scientific Neuronodul ati on.
Excuse ne. Boston Scientific is a founding nenber of the
Neur onmodul ati on Therapy Access Coalition, who you' |l hear
fromshortly and one of the world' s | argest nedical -device
conpanies. Qur mission is to inprove the quality of patient
care and the productivity of healthcare delivery through the
devel opmrent and advocacy of |ess invasive nedical devices
and procedures that can reduce risk, trauma, cost, procedure
time, and the need for aftercare.

We are not only here as a partner to healthcare
provi ders and the DWC, but as an enployer in the state of
California, with thousands of enpl oyees throughout
California devel opi ng products to treat aneurysnms,
arythm as, artery bl ockages and chronic pain.

I"d like to focus nmy coments on chronic pain, using
spinal cord stinulation as an exanple, since painis a

significant issue for many sick and injured workers and the
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wor kers' conpensation programas well. Spinal cord
stinmulation is a mnimally-invasive procedure that provides
a safe and effective treatnment option for certain chronic
pain patients. |It's often considered a late or |ast-resort
procedure and at tinmes it's the only treatnent that provides
the pain relief necessary to allow a chronic pain sufferer
to return to work.

Since these procedures are mninmally invasive, they
are perfornmed in the ASC setting, as well as the hospital
setting. The proposed reduction in paynent rates from 120
percent to 100 percent of Medicare OPPS could make it cost-
prohibitive for surgery centers to treat patients covered
under the workers' conpensation systemw th device-intensive
procedures |ike spinal cord stinmulation. At the risk of
soundi ng redundant, significantly |owering paynent rates in
this way may result in unintended negative consequences,
such as (1) procedures that could be perforned in the nore
cost-effective surgery center setting nay be shifted to the
hospital setting, resulting in higher nmedical cost to the
wor k conmp system and (2), if surgery centers cannot afford
to treat patients covered under the workers' conpensation
system sone ASCs may reduce their services or discontinue
treating injured workers altogether. And wthout tinely
access to necessary healthcare tests and treatnents,

patients' ability to return to work coul d be jeopardi zed.
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Based on the potential of these changes to negatively
i npact heal t hcare access, we reconmend post poning
i npl ementation until further studies can be perforned
related to the likely inpact of this reduction in paynents.

We at Boston Scientific |ook forward to working with
the DWC and ot her policy nakers on solutions that allow for
continued patient access to care.

We thank you for allow ng us to have a conti nued
dialog with you during this rul e-maki ng process and we thank
you again for your time and your considerati on.

DESTI E OVERPECK: Thank you. Eric Hauth?

ERI C HAUTH. Good afternoon. M/ nane is Eric Hauth.
|"mthe Executive Director of the Neuronodul ati on Therapy
Access Coalition or NTAC for short. NTACis a nationa
mul ti-state holder coalition conprised of consuner
advocat es, which includes the American Pain Foundati on,
which is the nation's | eadi ng advocacy group for those
l[iving with chronic pain, several national pain physician
organi zations, interventional pain societies and
manuf act urers of i nplantabl e neuronodul ati on devi ces used to
treat certain fornms of chronic pain, including spinal cord
stinmulation, as Jessica just nmentioned. | would also note
that the industry nmenbers of our coalition also have
significant manufacturing presence here in the state of

California.
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NTAC is -- excuse me -- is dedicated to ensuring
appropriate access to neuronodul ati on therapies, including
spinal cord stinulation, again, an inportant therapy option
for those living with chronic pain. [|'m acconpani ed today
by Dr. Francis R egler, who is the President of the
California Society of Interventional Pain Physicians, and
his practice manager Lance Jackson, so I'mgoing to let them
speak sone nore to the specifics around this issue.

I would just say that NTACis relatively newto this
i ssue, so we wanted to introduce ourselves in the public
record and just note that several of our coalition nenbers
have in the past testified on this issue back in May and
August of |ast year. So, again, | will let Dr. Riegler and
Lance Jackson speak to the nore specific issues.

I guess we would just say we would echo many of the
concerns that have been tal ked about today and woul d urge
the DWC to evaluate this process, slowit down and delay it
so that there can be a nore full discussion and ful
understanding of the inplications of the proposed rules, in
particular for those living with chronic pain and agai n many
of whom are going to have a very difficult tinme if they
don't have access to the nore efficient ASC setting, to not
only get the treatnments that they need, but ultimtely get
back to work, which is a big issue for -- for those living

wi th chronic pain.
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So, again, with that, what I'd Iike to do, if it's

okay with you, is just turn it over to Dr. Riegler

FRANCI S X. RIEGLER, M D.: (Good afternoon | adies and
gentlemen. My nane is Dr. Francis Riegler. 1 ama
specialist in pain managenent, and I would like to say,
first and forenost, that I am here on behalf of ny patients,
many of whom are injured workers here in California. |'m
al so obviously here on behal f of nmyself just as a practicing
physi ci an and al so on behalf of our practice which is known
as Universal Pain Managenent and we're going to be hearing
from M. Lance Jackson, who is our Chief Executive Oficer,
i medi ately following nyself. And not to be too | ong-w nded
about it, but I would like to also note that | amcurrently
the President of the California Society of Interventiona
Pai n Physicians, which is an organi zati on of approxi mately
400 physicians, a state conponent society of the Anerican
Soci ety of Interventional Pain Physicians, and so | do speak
this afternoon on their behalf as well.

Now, you have heard lots of things this norning about
the adverse effects of the possible inplenentation of the
Fee Schedul e that we have been tal ki ng about here. Wat |
would like to do is to focus on the issue of spinal cord
stinmul ation, which you've just heard about from an industry
representative, but it's not just spinal cord stinulation.

" musing spinal cord stinulation as a case exanple or as a
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proxy for the larger context of what it is that we do.

Now it may seem ol d-fashioned to you, but as a
physi cian, as a practicing physician, | really do get up out
of bed every norning and | go in to the clinic to change
people's lives. | really do. | knowit sounds silly, but
that's what | do. And | can tell you that in properly-
sel ected patients, spinal cord stinulators, intrathecal drug
punps and any nunber of the other interventions that we do,
change people's |ives.

If nmy understanding of the proposed changes in the Fee
Schedul e is correct, what's going to happen is that if it
gets inplenented, Anbul atory Surgery Centers will not allow
us to performthese procedures in Anbul atory Surgery
Centers. You mght think to yourself, "Well, so what? The
guy can go over to the local hospital and do the sane
case over at the local hospital.” Well, unfortunately,
that's where the | aw of unintended consequences Kkicks in.
And you heard a little bit about that fromthe
representative of the California Anbul atory Surgica
Associ ati on.

Just to repeat sone of those things, there is the
whol e i ssue of enmergency cases that can cone into the
hospital and bunp us. That's a problem Hospital
Qutpatient Departnments just don't operate as efficiently as

Anbul atory Surgery Centers do. And on top of that, |I'msure
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that you're aware, | don't need to rehash the adm nistrative
burden that's involved with even getting to the point with
one of my patients whom|'ve typically known for a |ong
time, in order to be in a position to even be able to put
one of these devices into a patient. If you add the
addi ti onal burden of having to work in a hospital Qutpatient
Department, it's just going to make it that nuch less likely
that I, and ny col |l eague physicians around the state, are
going to be willing to do this for our patients. It's
probably just not going to happen. And I'mvery, very
concerned about tinely access to quality care for injured
wor kers, because that's why we're all here today. That is
what the programis all about, is to serve injured workers,
who through no fault of their own have various nedica
conditions, which | won't go into the details of it, but
make it appropriate for us to do these things. And I'm
very, very concerned about the patients and that's why |'m
here. | probably had nore things to say, but | forgot.

Do any of you all have any questions or conments? Does
anybody want to say anything?

DESTI E OVERPECK: No.

JOHN DUNCAN:  No.

JARVI A SHU.  No.

FRANCI S X. RIEGLER, M D.: Thank you

DESTI E OVERPECK: Just as an update, | see three nore
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people. W' Il check, but so you kind of know where we al
are. Al right. Lance Jackson, right?

LANCE JACKSON: Yes. Hi. Lance Jackson. |1'mthe CEO
of a conpany called Universal Pain Managenent which provides
services to the underserved areas of the Antel ope Vall ey,
Santa Clarita Valley, and Apple Valley and the Southern
California region

You basically heard pretty nuch everything I'm going
to have to say today from ot her coll eagues of m ne today.
But what | just would |like to enphasize, and it's really
frommy perspective as the business nmanager of a private
practice, it's my job to evaluate what's the nost
cost-efficient manner which provides services for ny
physi cians and nmy patients. And these cuts that you're
i ndicating that you would Iike to enforce with this ASC,
will not allow us to performthese procedures in an ASC
setting. |It's just feasibly inpossible. And what's going
to happen is that it's going to be forced into the
out patient setting, and from ny perspective, having a
physician, that if | had them scheduled in an ASC setting
that m ght take an hour, have theminto an outpatient
setting that's going to take possibly four to five hours,
possi bly six hours to performthe exact sane procedure, it
doesn't make sense from a busi ness perspective to have ny

physicians go into that setting to performthese services.
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So, I'mgoing to suggest, which I'malready at the
teetering point of telling my physicians and the people that
| give comment to, to not serve workers' conpensation
patients anynore. |It's already an admnistrative nightnmare
froma private practice perspective to get things authorized
to go through the hassle of the paperwork and the
Utilization Review, and the bill review and trying to
coll ect the noney that you're expected to get. But this
shifting our services into a hospital setting which is very,
very inefficient, just seens to be conpletely
counter-productive of what you're trying to do as a
cost-cutting nmeasure. You're going to nmake those services
in the outpatient setting which can be paying the exact sane
rate that what you' re doing right now So fromthe
perspective -- | just don't get that perspective of what is
really trying to be done here.

So, | just don't want access to be limted to our
pati ent popul ation, especially in the Antel ope Valley, you
know, we serve a | ot of Departnment of Labor patients, a |ot
of people in the mlitary. Those people will not have
access to our services anynore. So thank you for your tine.

DESTI E OVERPECK: Thank you. M chael Tichon? Yeah, I
think he was actually on the other schedul e.

PERSON | N AUDI ENCE: He spoke earlier.

DESTI E OVERPECK: Steve Cattolica?
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STEVE CATTOLI CA: ( STATEMENT MADE TO REPORTER: | know
that last name -- that last name really will get you!)

Good norning. Again, nmy nane is Steve Cattolica. |
represent the California Society of Industrial Medicine and
Surgery, the California Society of Physical Medicine and
Rehabilitation. You' ve heard, as has been said, a |ot of
authoritative information with respect to costs and we
certainly support the position of the California Arbul atory
Surgery Association that this proposal will Iikely not
result in any appreciable savings and in fact may cause a
critical | oss of access and unnecessary cost increases.

There's clearly a lack of data that indicates that
ASCs are over-reinbursed, when fully adjusted for their case
m x and the cost of doing business in the workers'
conpensation arena. The result will be operators of ASCs
will be conpelled to desel ect those procedures that do not
pay for thenselves, with the result being that hospitals
beconme the nobst conmon venue for procedures to be done at a
much hi gher reinbursenent rate, scheduling delays, the
possibility of even nore costly inpatient adm ssions and
i ncreased health risks to the patient may also result.

And we certainly applaud and have participated in the
review of all aspects of this systemto | ook for savings and
efficiencies. However, there doesn't seemto be any factua

basis for the proposed adjustnent, and faced with data that
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clearly indicates a msmatch in the fundanental costs and
basis for decision-making in the healthcare delivery systens
bet ween Medi care and California s Wrkers' Conpensation
System we believe that the basis for this proposal should
be reconsi der ed.

On a slightly different note, we woul d request that
the Division review proposed section 9789.39 which quote
"provides for updates to the Federal regul ation and Feder al
regi ster references nade in the hospital Qutpatient
Departments and ASC Fee Schedul e updates by order of the
Admi nistrative Director in order to conformto changes in
t he Medi care paynent system as required by Labor Code
Section 5307.1" Cl ose quote.

This section would allow the Division to amend the ASC
rei mbursenent rate going forward by incorporating ongoing
references found within the Federal register without a
formal rulemaking. Wile it would appear that 5307.1 nay
al  ow adoption of reinbursenent rates in such a manner, we
believe it's prudent for the Division to include | anguage
within this regulatory package, if it goes forward, that
requires the Admnistrative Director to review infornal
public hearings of relevance and applicability of any
changes to the Medicare paynent system potentially
applicable to ASCs. It's been concl usively shown that

Medi care rei nbursenent data and the political decisions that
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result within the Medicare system do not take the demands of
the Cccupational Healthcare Delivery Systeminto account in
any manner. The 2003 Lunen Study and even the two-year-old
access study commi ssioned by the Division and perfornmed by
the University of Washington indicate a | arge increase in
the overhead and resulting provider attrition solely
attributable to the demands of the Workers' Conpensation
System Labor Code Section 5307.1(g)1(a) states clearly
t hat the Fee Schedul e shall be adjusted to conformto any
rel evant, enphasi s added, changes in the Medi care paynent
systens. Qur suggestion will provide the community with the
opportunity to test the rel evance of any such change, rather
than allowing the Division to follow Medicare in | ockstep.
And finally, we again, as we did with the spinal
i npl ant comments, we encourage the Division to take
advantage of the tools that already exist in their tool box,
to assess how problens actually are show ng up in patient
satisfaction and access to care. Labor Code Section 5307.2
calls for an annual assessnent -- nandates an annua
assessnent of the availability, costs and patient
satisfaction, vital services provided by ASCs, anpngst
others. We believe that conbining that data with frequency
data and hospital -based outpatient facilities, would focus
data to be gathered from which a decision about exactly how

ASCs shoul d be reinbursed, or if any changes shoul d take
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pl ace at all, may go forward.

And with that, | will close. Thank you very nuch.

DESTI E OVERPECK: Thank you, Steven. Scott from
Surgery One?

SCOIT LEGGETT: I"'mfromthe South. | used to talk
really slow, but I've lived in California for 20 years so
|"ve just kind of sped up, so I'll try to revert back!

So, thank you, actually, and actually I just started
wearing these, so Il'"mnot quite used to going back and
forth, so |I apologize. Thanks for listening to conments as

was tal ked about earlier fromprevious submtted coments

and --

DESTI E OVERPECK: Coul d you state your nane?

SCOTT LEGGETT: Oh, I'msorry! See, |'m already
speedi ng up! Scott Leggett. |'mrepresenting Surgery One.

We have four centers, small business down in San D ego.

So thanks for listening and incorporating our
comments. | urge you in the same spirit to listen to al
the comments. There's been sone great testinony here today
and a few comments that 1'Il try to add to that.

(COMMENT MADE TO REPORTER: Can you get ny slides now?)

The GPCl, which is a Geographic Practice Cost Index is
sonet hing that hasn't been tal ked about. There's a few
areas in California that are affected by this, wth

Medicare. It affects the salary and wage i ndex. San Di ego
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is inmpacted by that. W have very simlar costs and
salaries with our nursing and facility costs, as a | ot of
the areas of California, but we're reinbursed | ess because
of this kind of inefficiency in the systemthat's kind of
been caught up in the politics and Congress for a nunber of
years. So a cut in Medicare to us is nore inpactful down in
the San Diego area. So, | urge you, please do not overl ook
the GPCl factor.

So, the direct inpact to us, we've run our analysis
and it's very consistent with the testinony that |'ve heard
al ready. Trauna cases, we do a |lot of orthopedics. Qur
trauma cases, the open reduction internal fixations, ORIFs,
you know, a lot of wists, elbows, tendon repairs, which
i ncl ude shoul ders, knees, Achilles repairs. These are al
of the types of cases that are going to be inpacted for us,
which is very costly cases. | think that's the testinony
consi stency that you've heard today.

So, the -- these -- the reality is that these cases
will be | ooked at very closely as they cone through and
they' Il be deselected. It's about ten different types of
cases that we're looking at. They will be desel ected and
they will go to the hospitals. Down in our area, Scripps
Hospital has recently been quoted in the New York Tinmes as
one of the nost costly hospitals in the United States. So

these are, you know, cases that are going to go into very
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costly systens because we won't be able to afford to do
t hem

Second point, or second big inpact, you know, it would
be foolish for us to say that, you know, we're going --
we'll continue, you know, we'll just cut workers' conp out.
| nmean we're a small business and we need to | ook at every
aspect of the business and sel ect the appropriate business
that, you know, that we can nmake a profit on

But, the reality is that a 20 percent cut is a big cut
for any business. | nmean for a small business -- | nean
have any of you guys cut your budgets by 20 percent before?
John, have you had to cut your budget by 20 percent?

MR. DUNCAN:  Yes.

SCOIT LEGGETT: You have? 20 percent? Ckay. |
commend you. That's a big cut, | nean in a small business.
In a big, you know, bureaucracy, it's a lot easier to
swal l ow, but in a small business that's very tough, and the
brutal reality is that that will inpact jobs. That's a job
killer because we will have to tighten the belts and there
will be jobs at stake. |It's the, you know, the unintended
consequences that was tal ked about earlier.

The overall savings, | nmean | know you guys don't |ike
to hear the parity issue. W' ve been through this before.
It's been tal ked about, but parity is a really key thing for

us because without the parity issue with the hospitals, and
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an even cut across the board, you're not going to realize
all the savings that you're trying to acconplish because
t hese cases will go there.

For the medical cost care -- for the nedical care cost
to truly start decreasing, you know, Federal, State
governnments, health plans nust fundanental ly change
processes and not reward inefficiencies and punish the ones
that are efficient.

This point was nade earlier, but | just want to
reinforce it, Medicare patients are a different type of
patient. 70 to 80 percent of the cases that are done
Medi care are G and opht hal nol ogy; 6, 7 percent are
orthopedic. |It's just a different type of patient. This is
recogni zed in our healthcare contracts. Anthem Bl ue
Shield, United, all of our healthcare contracts pay us
significantly above Medicare, and they al so have specific --
t hey address specifically inplant costs and give us carte
bl anche for the real high, expensive cases. So, you know,

t he health plans have recogni zed that, and that we're not
treating Medicare patients. So this is sonmething that |
think has totally been m ssed by making a direct analogy to
Medi car e.

Utimately, the ASCs are nore efficient because the
physi ci ans run them Physicians know what they need. They

like the efficiency of the ASC. They like the fact that
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there's less infection rates. The patient satisfactions are
high. Their tinme is inportant to them And the points have
been very well nmade. It's border-line right now, being
worth their time if they have to go to the hospitals to do

t hese cases where they have |longer tinmes there for turnover
times, they just won't do it. It won't happen. So
ultimately there will continue to be attrition and access

i ssues for workers' conp.

So we understand that there's, you know, rea
conplicated problens in California, there' s | ack of noney,
there's a |lot of stuff going on, and we probably shoul d nake
a contribution somehow, but a 20 percent cut is significant.
| would urge you to consider, you know, perhaps a 5 percent
cut, or sonething reasonable and hit it as a whole. Be fair
to us. Be fair tothe -- tothe -- be in parity with the
hospitals and the surgery centers. So, 20 percent cut is a
job killer. Thank you.

DESTI E OVERPECK: Thank you. Now is there anybody
el se who would like to conmment at this tine on the
Ambul atory Surgery Center Regul ati ons?

GREG HORNER, M D.: Can | summarize for a few m nutes?

DESTI E OVERPECK: Sure. Cone up. And there's another
per son behi nd you.

GREG HORNER, MD.: H. I'mGeg Horner, and I ama

hand surgeon, which happens to be probably one of the
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busiest in terns of volunme of workers' conp cases in
nmedi cine and | al so manage three surgery centers in
California in addition to another three outside of
Cali fornia.

After hearing about this proposal and taking a | ook at
the nunbers in ny own surgery centers, | realize that it
woul d be extrenely erratic; there would be a | ot of cases
that woul d be break even and many that would be a
significant |oss.

My main surgery centers are in place called
Pl easanton, not far fromhere. |It's about a 25, 30-m nute
drive. |It's part of the 680 corridor. And in that corridor
we have really big conpani es, Chevron, Safeway head-
guarters. And anong those conpani es, they have -- they
generate quite a bit of worknmen's conpensation clains. W,
as at ny surgery center, it would be very difficult for us
to do the workers' conp. The ones at a | oss, the ones that
break even, it would be for nme to encourage those doctors to
t ake those cases to the hospital.

Unfortunately, and | can speak for the physicians, it
just doesn't work that way, because we have been working and
we' ve becone accustomed to working in our surgery center and
doing all of our cases there. | personally do not even have
block tinme at a hospital. | do 95 percent of ny cases at

the surgery center. As a result, if | had to pick sone that
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were going to be the serious noney losers and try to cut the
trend that could, you know, cut down in the profitability of
the center, | would just as soon as stop doi ng those cases.
It turns out that in ny area there's actually a shortage of
physi ci ans, and so the physicians are particularly busy, and
| think the vast majority of them and | can speak for those
ni ne physicians in nmy group and an additional severa
physicians in the three surgeries centers that | manage,

t hey woul d rather stop doing workers' conp altogether than
to take sone of the cases to the hospital.

The reason why | built Pleasanton Surgery Center was
because the hospitals were so incredibly inefficient for
hand surgery cases, five cases taking an entire day; whereas
now | can do 10, 15 cases in ny surgical day.

So that being said, it of course is just a reiteration
of what you've heard fromall these other very el oquent
speakers, but | just want to put enphasis on it froma
perspective of an actual practicing hand surgeon, that
those cases will nost likely be noved out of the area.

And just anot her point on the academ c paper that
we' ve been referring to that suggests that there's increased
utilization for those physicians with ownership interests, |
think that this is -- it's kind of areally difficult piece
of data to interpret. | happen to have an extrenely

operative practice. And so | had to build an outpatient

79




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

surgery center. So it was the chicken-and-egg scenario. It
suggests that since | do an awful |lot of surgery and I'min
an Ambul atory Surgery Center, that the incentive, the
additional incentive, this marginal profit that we make on
wor kers' conp cases, could sonehow be the reason why |'m
nore operative in ny practice. But, in actuality, ny
practice was highly operative |long before we had the surgery
center and was actually the reason for the surgery center.
And I'msure that this is not an uncommon scenario and is
not anecdot al .

So | hope that all the comrents that were nmade and
hopeful |y our summary comi ng soon will be taken into serious
consi deration, because | do feel that it will decrease the
pool of physicians that will be interested in doing workers'
conp, count ne in as part of the pool to separate out and
not do workers' conp; it just won't make sense to nme. And
wi th that decreased pool of physicians to do workers'
conpensation cases, then there will either be significant
delays in care or God-forbid a significant reduction in the
quality of care that the patients receive. Thank you

DESTI E OVERPECK: Thank you. Are there any other new
comments on this set of regulations? Ckay. So you can do
your sunmary.

(REPORTER REQUESTS A BREAK)

DESTIE OVERPECK: |'msorry. W' re going to take a
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qui ck break for our court reporters we have. So give us 10
m nut es.
(10- M NUTE RECESS)

DESTIE OVERPECK: Did David Lau want to nmake a
coorment? I'msorry. | noticed your nane was checked.

DAVID LAU: 1'Il defer just because |I think ny
sentinment has al ready been expressed.

DESTI E OVERPECK: Ckay. All right. So come on up
Be sure and state your nanme again.

TOMWLSON. |I'mTom W Ilson. [|'mon the CASA Board,
past president of CASA and | run three surgery centers in
Monterey County. | had the privilege of going first. |
just want to wap up two quick statenents and then sone
conclusion remarks. | think I can do it in about three
m nut es.

When you | ook at the area of physician utilization
versus ownership, the gold standard study that you guys
shoul d go back and | ook at was put out by the state of
Fl orida, the Cost Containment Conm ssion, and Pete Stark and
ot her people in Congress have used that for years. And
essentially it showed for outpatient surgeries there wasn't
a correlation between ownership and utilization.

Secondly, when we tal k about costs here, and we | ook
at the data that you had in your reports, | don't think

there is any definitive data out there that says that
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surgery centers, their internal cost structure, is
significantly | ower than hospitals. The GAO report
essentially | ooked two or three years ago and at that tine,
t here were about 1600 procedures that could be done in ASCs,
and when you | ooked at the procedures that surgery centers
were doing, and they're self-selecting those procedures, the
ones that they were doing, they're getting reinbursed cl ose
to their costs. They didn't do the cases that they weren't
getting close to their costs, so those went off to the
hospitals. And the other thing you quoted was the data from
the ASC Association. And Ms. Lowe was here to say that
there's a difference between saying we're the | ow cost
| eader and saying that we have | ower internal costs and
sayi ng our prices, or what we get paid for Medicare is |ess,
therefore we save noney for the Medicare Beneficiary
Program

The final thing I just want to bring home is that
surgery centers self-select. GCkay. So, if you have a
Medi care system where 93 percent of all the orthopedic
cases, outpatient cases are done in hospitals, and only 7
percent are done in ASCs, that's because the ASCs | ook at
t hose cases and decide if the reinbursenment is close to
their costs and if they can do them So | nean there's a
history that surgery center's self-select. And so if you

initiate this programin which about 50 percent of all the
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work-related injuries and di sease surgeries are orthopedic
and about half of them 1 think are done according to the
2007 data by OSHPD are done in ASCs, the sanme thing' s going
to happen. The orthopedic cases are going to be driven into
t he hospital because of |ow reinbursenent rates.

The final thing I want to say is just a comment on
your paper, there was a referral in there about hospitals
have hi gher costs because they do nore charity care, and
|"ve submtted witten docunents, but just to go over that,
according to 2007 data in OSHPD, 5 percent of the cases that
were done in ASCs were indigent or Medi-Cal and Medi-Ca
essentially pays ASCs about $250 no matter woul d you do,
whi ch just doesn't even begin to cover your costs, and it
was about 8 percent in HOPDs. So that was the difference
and | thought that was rather amazing. The cases that are
done in surgery centers are all elective surgeries. And
nost surgery centers are for-profit institutions. | don't
know of too many organi zations, and |'ve thought about this
quite a bit, where a for-profit institution, that four
percent of their client-base patient-base are indigents, as
such. So | think that's rather remarkable, and | know when
|*ve had discussions with Ant hem Bl ue Cross and Bl ue Shield
and we' ve | ooked at this data, they're very pleased that
surgery centers do this much indigent care, and | know t hat

in our area, the local hospital owns 20 percent of us and
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they' re very happy that we're doing this nuch indigent care.
So | think ASCs do quite a bit in that area, when you | ook
at the data, the statewi de data fromthe state.

So, again, thank your for your time. Thank you for
listening. And again CASA Board or other people will be
happy to work with you on these very tricky issues. Thank
you.

DESTI E OVERPECK: Thank you. So, | want to confirm
that there's no nore comments on either of the sets of
rul emaking. Okay. No one's raised their hand. So we're
going to close this hearing. | would |like to remnd you if
you have any additional witten comments that you haven't
turned in, you have until 5:00 p.m You can email themto
us or you can bring themup to the 17th floor. So thank you

al | .
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