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California Workers’ Compensation Institute
1111 Broadway Suite 2350, Oakland, CA 94607 • Tel: (510) 251-9470 • Fax: (510) 251-9485

May 3, 2013

VIA E-MAIL to dwcrules@dir.ca.gov
Maureen Gray, Regulations Coordinator

Department of Industrial Relations

Division of Workers’ Compensation, Legal Unit

Post Office Box 420603 

San Francisco, CA  94142
RE:  Benefit Notices – §§9810–9815, Notice to Employees – §9881.1, Claim Form and 

        NOPE – §10139
Dear Ms. Gray:

This commentary on the proposed regulations for Benefit Notices is presented on behalf of members of the California Workers' Compensation Institute.  Institute members include insurers writing 80% of California’s workers’ compensation premium, and self-insured employers with $36B of annual payroll (20% of the state’s total annual self-insured payroll).  

Insurer members of the Institute include ACE, AIG, Alaska National Insurance Company, AmTrust North America, Chubb Group, CNA, CompWest Insurance Company, Crum & Forster, Employers, Everest National Insurance Company, Farmers Insurance Group, Fireman's Fund Insurance Company, The Hartford, ICW Group, Liberty Mutual Insurance, Pacific Compensation Insurance Company, Preferred Employers Insurance Company, Springfield Insurance Company, State Compensation Insurance Fund, State Farm Insurance Companies, Travelers, XL America, Zenith Insurance Company, and Zurich North America.

Self-insured employer members are Adventist Health, Agilent Technologies, City and County of San Francisco, City of Santa Ana, City of Torrance, Contra Costa County Schools Insurance Group, Costco Wholesale, County of San Bernardino Risk Management, County of Santa Clara Risk Management, Dignity Health, Foster Farms, Grimmway Enterprises Inc., Kaiser Foundation Health Plan, Inc., Marriott International, Inc., Pacific Gas & Electric Company, Safeway, Inc., Schools Insurance Authority, Sempra Energy, Shasta County Risk Management, Southern California Edison, Sutter Health, University of California, and The Walt Disney Company. 

Recommended changes are indicated by underscore and strikeout.
Introduction 

We appreciate the extraordinary efforts made by the Division to create the regulatory procedures necessary to revise the benefit notices in accordance with the new statutory reforms.  The changes made by the Division following the Forum comments were very constructive.  Eliminating the fact sheets and enclosures will streamline the workflow and reduce the cost of providing these notices for claims administrators.  Enhancing the information available on the DWC’s website will also make the notices less confusing for injured workers and provide access to more extensive information for those who need it.
We support the revisions drafted for the claim form with the recommended amendments, but oppose the draft versions of the Employee Poster and the Notice of Potential Eligibility (NOPE). 

The Institute recommends that the Division allow 90 days from the date of adoption to the implement revisions to the benefit notice regulations, the Employee Poster, Claim Form and Notice of Potential Eligibility to allow sufficient time for programming, training, publishing, distribution, and posting.

Benefit Notices
Section 9810 -- General Provisions

Recommendation 

(c) All notice letters shall identify the claims administrator's name, mailing address, telephone number and website address (if available), the employee's name, employer's name, the claim number, the date the notice was sent to the employee, and the date of injury. …

Discussion 
Many claims administrators, TPAs, and self-administered employers do not have website access available to the public.  Smaller claims administrators use internal systems for processing and claims administration.  Larger organizations will often have very specific security systems in place to protect the sensitive information they receive and their business processes.  Therefore, providing the website address should be optional when that avenue of communication is feasible and mutually beneficial.
Section 9810 -- General Provisions

Recommendation 
(b) The Administrative Director may issue and revise from time to time a Benefit Notice Instruction Manual as a guide for completing and serving the notices required by this Article.  Benefit notices using the model language contained in the Benefit Notice Instruction Manual are presumed to be adequate notice to the employee and shall not be subject to audit penalties.
(e) Benefit notices, except those notices where language or format is set forth in statute or specific notice forms adopted by regulation, may be produced in any format developed by the claims administrator. Each such benefit notice shall contain all relevant notice elements required by either statute or regulation. The Administrative Director may make sample notices that comply with these requirements available on the DWC website.  Benefit notices using the sample notices devised by the Administrative Director and available on the Division’s website are presumed to be adequate notice to the employee and shall not be subject to audit penalties.
Discussion – Safe Harbor
Institute members have generally preferred to use the recommended language provided by the Division, such as that contained in the Benefit Notice Instruction Manual and the AD’s sample notices, to fashion notices in any format that best suits their communications needs and the requirements of their systems.  What has been lacking is an assurance that when these resources are used correctly, the claims administrator will be protected from penalties.  The regulatory scheme must state clearly that if the claims administrator follows the DWC’s procedures, sample forms, or the Benefit Notice Instruction Manual, then the Audit Unit and the WCALJs will accept that as a complete and proper notice.

In regard to benefit notices, Labor Code section 138.4 requires the Administrative Director to provide notices in clear, “plain language” to accomplish the statutory communication goals.  The statute requires additional informational material to be available on the Division’s website with instructions as to how to access this material.  When the DWC has produced this material, it should suffice for both the audits and judicial scrutiny.  The statutory authority cited by the Division in this regulation establishes the Division’s right and obligation to ensure that injured workers received adequate and comprehensible information regarding their benefits.  The Division has the authority to create clear benefit notices, and when it publishes sample forms and an instruction manual, the Division should guarantee that their proper use will not later be penalized or disregarded by WCALJs.
DWC Website 
In several proposed regulations, the Division requires the claims administrator to refer the injured worker to the I&A Office and/or the DWC website for additional information.  On multiple occasions, the Division has revised notice information on its website without notifying the community of the changes. For example, on March 27 of this year the Division issued Newsline 19-13 announcing it had revised the Fact Sheets -- including the mandatory enclosures on TD (Fact Sheet C), PD (Fact Sheet D) and the AME/QME process (Fact Sheet E), and posted them on its website. Yet the Division failed to note that the new PD fact sheets (in English and Spanish), dated March 2013, were corrected versions of the ones it released Feb. 7 (DWC Newsline 06-13) with instructions to claims operations that they had to begin distributing them by March 18. Thus, any claims administrator who followed that directive is now using incorrect & outdated PD Fact Sheets. Claims administrators should not be subject to audit penalties or adverse rulings by WCALJs for use of obsolete information if the DWC has not advised them that the information has been changed, and they should be given 30 working days from the date that the DWC posts a Newsline announcing the changes to update their systems and begin distributing the revised information. 
Discussion 
While it is essential to move from the fact sheets to an electronic format, the DWC must maintain current information on the website in order to avoid misinforming the injured worker. Statutory changes, new regulations, and case law changes must be posted immediately so that obsolete or conflicting information is not provided.  In addition, because many claims administrators incorporate the information developed by the Division into their own notices, it is essential that whenever DWC makes a change, claims administrators are notified and given a grace period of 30 working days to update their systems and to begin distributing the revised information. It is not unusual for disputes to arise regarding specific information that the injured worker did or did not have at a specific point in time.  If the DWC website is to become a prime informational resource, then every revised version must be archived and accessible, and the effective date for using the information must be noted to establish the information available at any given point in time for the resolution of future litigation.
Section 9810 -- General Provisions
Recommendation 
(i) Any deadline for reply which is measured from the date a notice is sent, and all rights protected within the deadline, are extended if the notice is sent by mail, or electronically. If the notice is sent by mail, the The deadline is extended as follows: by 5 days if the place of mailing and the place of address are in the same state of the United States; by 10 days if the place of mailing and the place of address are in different states of the United States; by 20 days if the place of mailing is in and the place of address is outside the United States. All notices shall be mailed from the United States. If the notice is sent electronically, the deadline is extended by two days.
Discussion 
CCR Title 8, Article 6, section 10507 addresses the time within which to serve documents by mail, fax, or e-mail.  Section 10507(a) sets forth the relevant time extension whether the document is served by mail, fax, or e-mail.  A separate 2-day extension is not included for electronic service and should not be included here.
Section 9812 - Benefit Payment and Notice

Recommendation 

(a)(2)(A)(2), (d)(1)(C), and (e)(2)(A)(3) -- Remove the extensive description of the panel QME process from the benefit notice and add it to the QME panel request form.

Discussion 

Several subdivisions in section 9812 require a detailed explanation of the panel QME process.  While the language has been shortened, it is still lengthy, complex, and potentially confusing.  This information might be more appropriately included in the QME panel request forms.  The QME panel request form can begin with an instruction page explaining how the process works.   A simple, short notice advising the employee of the right to a panel QME and the need to submit the form to the state within 10 days with a reference to the form will be sufficient to direct the employee and none of the instructions will be lost. 
Section 9812 -- Benefit Payment and Notice

Recommendation 

In the subdivisions that include the employee’s right to receive supporting medical reports – (a)(3), (d), (e)(2), (e)(3), and (g) – the notice should read:

If the claims administrator’s determination is based on a medical report, the employee shall either be notified that he or she may request a copy of the report or a copy of the medical report shall be provided with the notice, except for psychiatric reports that the psychiatrist has recommended not be provided to the employee.

Discussion 
The statute provides that the injured worker may request supporting medical evidence for the benefit decisions made by the employer or the claims administrator.  The option to provide these reports on request or to send them is, therefore, in line with the statute and will streamline the benefit notice process.
Section 9812 -- Benefit Payment and Notice
Recommendation 

(e)(1) Delete subdivision (1) and renumber the remaining subdivisions.

Recommendation – Add to subdivision (d):
(d) Notice that Benefits Are Ending (TD, PD). With the last payment of temporary disability indemnity, or permanent disability indemnity, the claims administrator shall advise the employee of the ending of indemnity payments and the reason, and shall make an accounting of all compensation paid to or on behalf of the employee in the species of benefit to which the notice refers, including the dates and amounts paid and any related penalties.  If at the ending of temporary disability, the claims administrator has not received a medical report finding the employee’s condition to be permanent and stationary, the claims administrator shall advise that the employee will receive information about the existence and extent of permanent disability when the claims administrator receives a medical report finding the employee’s condition to be permanent and stationary. If the decision to end payment of indemnity was made after the last payment, the claims administrator shall send the notice and accounting within 14 days of the last payment. If the claims administrator’s determination is based on a medical report, a copy of the medical report shall be provided with the notice, except for psychiatric reports that the psychiatrist has recommended not be provided to the employee.

Section 9812 -- Benefit Payment and Notice
Recommendation 

(e)(3) Notice That No Permanent Disability Exists. If  In cases where the employee has sustained compensable lost time from work, if the claims administrator alleges that the injury has caused no permanent disability in a case where either the employee has received payment of temporary disability indemnity or the employee claims permanent disability, the claims administrator shall advise the employee that no permanent disability indemnity is payable. …
Discussion 

This clarification is necessary to ensure that the requirement to send a notice that no permanent disability exists applies only where the employee has lost time from work due to his injury or illness, and does not apply to medical-only cases.
Section 9812 -- Benefit Payment and Notice
Recommendation 

(e)(4) Notice of Permanent Disability Indemnity Payment. Together with Within 5 business days of the first payment of permanent disability indemnity, the claims administrator shall advise the employee of the weekly permanent disability indemnity payment, how it was calculated, the duration and schedule of payments, and the claims administrator's reasonable estimate of permanent disability indemnity to be paid.

Discussion 
Most claims organizations process and send benefit checks from one location and distribute the related benefit notices from a different location, making simultaneous delivery impractical and unfeasible.  The recommendation provides an adequate time to process and deliver both the benefit check and the notice to the injured worker.
Section 9812 -- Benefit Payment and Notice
Recommendation
(i) … If an unrepresented employee requests the form, the claims administrator shall acknowledge receipt of the employee’s objection within five ten business days of receipt of the objection, and shall provide the employee with a copy of the form prescribed by the DWC Medical Unit to request assignment of a panel of Qualified Medical Evaluators.
Discussion 
A period of ten business days is more realistic to accomplish this communication and is still reasonably prompt.
Notice to Employees Poster 
Section 9881.1 -- Notice to Employees Poster.

Recommendation 

Retain current language and update only where necessary to conform to SB 863 changes or to make necessary clarifications.

Discussion 

The Division has erred here on the side of brevity at the expense of required information that helps inform employees and reduces the likelihood that employers may be challenged for not providing sufficient notice about workers’ compensation benefits, time frames or other rights and obligations.  The draft language is not as complete, helpful and clear as the existing language.  While the draft language is simple, it lacks important details.   So much information has been removed that the draft poster no longer meets the minimum requirements of Labor Code sections 132, 3550, 4616.3 and CCR section 9881.   Deficiencies include, but are not limited to, the following examples.

· LC Section 3550 (d) (4) and CCR section 9881(c)(7) require the notice to include “information on the rights of the employee to select and change the treating physician pursuant to the provisions of Section 4600.”   

The proposed language only includes one line which notes that “After the first visit, you may be allowed to change to a different doctor as your primary treating physician.”  This is incomplete and inadequate, as it only describes the situation if the worker is covered by an MPN, and unlike the current language, it offers no information on how that process works. Furthermore, unlike the current language, no information is given on the employer’s 30-day medical control and the employee’s rights under LC section 4600 to change physicians if they are not in an MPN, or their rights if they are in an HCO, have a predesignated personal physican or named a personal chiropractor or acupuncturist. 
· LC Section 3550 (d)(5) and CCR Section 9881(c)(8) require the posting notice to include:

“The rights of the employee to receive temporary disability, permanent disability, supplemental job displacement,  and death benefits as appropriate.”  

The proposed language provides no meaningful or appropriate description or explanation of the employee rights to such benefits.  There is little to no mention of the nature and scope of those benefits.  It merely says that “benefits can include…”, followed by a terse, incomplete definition of each benefit. For example, the only information on permanent disability is that benefits can include “Permanent disability (PD) benefits if you don’t recover completely,” while the only information on SJDB is that it is “to help pay for retraining or skill enhancement.”   This leaves the employee with little to no information on what those benefits consist of, when they are appropriate, criteria for qualifying, the amounts, the limitations, how and by whom they are determined, when and how they are delivered, or what to expect.  
While the current version of the posting notice doesn’t provide complete explanations of these benefits, it does at least provide more information on the employee’s rights to each benefit and when they are appropriate.

· The “False Claims and False Denials” section has been removed from the proposed poster.  The Institute believes that this information is critical because it informs employees and employers alike that: 

“Any person who makes or causes to be made any knowingly false or fraudulent material statement or material representation for the purpose of obtaining or denying workers’ compensation benefits or payments is guilty of a felony and may be fined and imprisoned.”  This serves to both discourage fraud of all types and to alert employees and employers alike that they have a right to remedies if it does occur 
· The draft does not mention the Return to Work Fund enacted by SB 863, which, while not a workers’ compensation benefit per se, is a benefit that the injured employee may have a right to.  In fact, this $20 million fund was the key to the passage of SB 863, as it provided the mechanism for increasing payments to injured workers who suffer a disproportionate wage loss following the PD award. Notably, when CWCI was drafting its version of the Posting Notice last fall, the Division required that a basic description of the Return to Work Fund be included, so it is ironic that it has been excluded from the Division’s own version of the posting notice. 

· The information currently outlined in “If You Get Hurt” more completely and specifically adheres to the requirements in Labor Code sections 4600, 4616.3(b), 3550 and CCR 9881.  There are also time limits in statute and case law for reporting the injury, other than the 30 days mentioned in the draft.    

· The format of information in the current “Questions?” section, which does not require employers to constantly  update the poster due to personnel changes, is preferable to the proposed format, which would require employers to continually monitor and refresh the contact information to make sure it is not outdated.  
Section 10139 -- Workers’ Compensation Claim Form (DWC 1) & Notice of Potential Eligibility 
Workers’ Compensation Claim Form (DWC 1)

Recommendations 

….  An explanation of workers’ compensation benefits is included in the Notice of Potential Eligibility, which is the cover sheet of this form.  Detach and retain this notice for future reference.
Discussion 

The recommended changes will clarify for the injured employee that the Notice of Potential Eligibility is the explanation referenced here, and that this notice should be retained for his or her future reference.
Recommendations 

Switch lines 8 and 9 in the Employee section of the DWC-1 Claim Form and renumber the subsequent items in the Employer section to 10 through 19. 

Discussion 

The employee’s signature should follow the employee’s agreement to receive notices by email and should be the final line in the Employee section. 
Notice of Potential Eligibility (NOPE)

Recommendation 

Retain current language and update only where necessary to conform to SB 863 changes or to make necessary clarifications.

Discussion 

The Division has erred here, too, on the side of brevity at the expense of required and helpful information.  The NOPE was adopted as a cover sheet to the DWC-1 after state lawmakers passed AB 749 in 2002, which among other things, eliminated the statutory requirement that claims administrators include a pamphlet explaining a workers’ benefits and obligations with the first notice of payment or notice of delay.  Supplanting the injured worker pamphlet with the NOPE streamlined the notice process because the injured worker was already receiving a DWC-1, and making the NOPE a tear-off cover sheet to be retained by the injured worker assured that anyone who was given a claim form was provided with current information on their rights and benefits. While this information should be clearly written and understandable, it needs to give the injured worker a good idea of how the claim process should unfold, what benefits they may expect, applicable timeframes and limits, and how to address problems – the same types of information that used to be provided in the injured worker pamphlet. 

As with the proposed posting notice language, the draft language on the revised NOPE is not as complete, helpful and clear as the existing language.  Although the draft language is simple, it is over-generalized, poorly organized, uses language that sets an adversarial tone, includes incorrect, unnecessary, and redundant information, deletes important elements, and will fail to sufficiently inform employees and employers of their rights, obligations, benefits and what to expect.  So much information has been removed that the notice no longer meets the minimum requirements of Labor Code sections 132, 5401(b)(2), 4616.3 and CCR section 9881.  Failure to provide adequate information on employee rights such as timeframes, benefits, predesignation, and how to change physicians leaves employers vulnerable to litigation, the consequences of which may include loss of medical control, liability for additional benefits, and the tolling of the statute of limitation for filing claims.  Because the Notice of Potential Eligibility is given to the employee along with the claim form, providing more complete information in the NOPE will ensure that injured employees are adequately informed in these areas and that employers are protected from liability for failing to inform injured employees.
The proposed NOPE is vastly inferior to the current version. The Institute strongly recommends retaining the current NOPE with revisions limited to updates focused on SB 863 changes.

Thank you for considering our comments.  Please contact us if further clarification is needed.

Sincerely, 

Michael McClain                  Brenda Ramirez                               Robert E. Young

General Counsel                 Claims & Medical Director                Communications Director
MMc:BR:REY/pm

cc:   Destie Overpeck, DWC Acting Administrative Director

        CWCI Claims Committee

        CWCI Medical Care Committee

        CWCI Legal Committee

        CWCI Regular Members

        CWCI Associate Members 
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