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California Workers’ Compensation Institute
1111 Broadway Suite 2350, Oakland, CA 94607 • Tel: (510) 251-9470 • Fax: (510) 251-9485

May 31, 2013
VIA E-MAIL to dwcrules@dir.ca.gov
Maureen Gray, Regulations Coordinator

Department of Industrial Relations

Division of Workers’ Compensation, Legal Unit

Post Office Box 420603 

San Francisco, CA  94142

RE:  Supplemental Job Displacement Benefit – 15-day Comment Period 

CCR Sections 9813.1, 10116.9 - 10133.60
Dear Ms. Gray:

This commentary on the proposed regulations for the Supplemental Job Displacement Benefit (SJDB) is presented on behalf of the members of the California Workers' Compensation Institute.  Institute members include insurers writing 80% of California’s workers’ compensation premium, and self-insured employers with $36B of annual payroll (20% of the state’s total annual self-insured payroll).  

Insurer members of the Institute include ACE, AIG, Alaska National Insurance Company,  AmTrust North America, Chubb Group, CNA, CompWest Insurance Company, Crum & Forster, EMPLOYERS, Everest National Insurance Company, Farmers Insurance Group, Fireman's Fund Insurance Company, The Hartford, ICW Group, Liberty Mutual Insurance, Pacific Compensation Insurance Company, Preferred Employers Insurance Company, Springfield Insurance Company, State Compensation Insurance Fund, State Farm Insurance Companies, Travelers, XL America, Zenith Insurance Company, and Zurich North America.

Self-insured employer members are Adventist Health, Agilent Technologies, City and County of San Francisco, City of Santa Ana, City of Torrance, Contra Costa County Schools Insurance Group, Costco Wholesale, County of San Bernardino Risk Management, County of Santa Clara Risk Management, Dignity Health, Foster Farms, Grimmway Enterprises Inc., Kaiser Foundation Health Plan, Inc., Marriott International, Inc., Pacific Gas & Electric Company, Safeway, Inc., Schools Insurance Authority, Sempra Energy, Shasta County Risk Management, Southern California Edison, Sutter Health, University of California, and The Walt Disney Company. 

Recommended changes are indicated by underscore and strikeout.

Introduction 

The recent revisions to the proposed regulations have added considerable clarity and made the process more efficient and effective.  Our remarks for the 15-day comment period are intended to bring additional clarity and organization to the process. 
Form 10133.32 – Non-Transferable Voucher Form
Recommendation
On the instruction page, the employee should be advised: “This voucher must be used before it expires (2 years after it is provided or 5 years from the date of your injury, whichever is later).
Form 10133.33 – Description of Job Duties
Recommendation 
Add: NOTICE TO THE PARTIES 

If the job description is not signed and returned within 10 days after receipt, the job description is deemed to be acceptable to the employee. 

If a dispute occurs regarding the above description of the job duties, either party may request the Administrative Director to resolve the dispute by filing a Request for Dispute Resolution (Form DWC-AD 10133.55) with the Administrative Director.

Discussion 

The employee should be notified on this form that the job description must be signed within a reasonable period (10 days after receipt) and that if a dispute occurs, the employee may request assistance from the AD or the Information and Assistance Office.
Form 10133.35 – Notice of Offer of Regular, Modified, or Alternative Work
Recommendation
The claims administrator type for employer should read “Self-insured Employer”

On page 4, where the injured worker is advised regarding the consequences of quitting his position, there should also be advice that if the position ends or the employee is laid off within the 12-month period, he may apply for an SJDB voucher at that time.
On page 4, the notice regarding the length of time the employment is to last should also include a notice of the consequences of leaving the employment.

I understand that this offer is expected to last at least 12 months. If seasonal work is being offered, I understand that the 12 months may be satisfied by cumulative periods of seasonal work. In the event this position ends or I am laid off prior to working 12 months, I understand that I may be entitled to the Supplemental Job Displacement Benefit.  The employer will not be liable for the supplemental job displacement benefit, if I retire, am terminated for cause, or quit my regular, modified, or alternative work. 
Discussion 
The consequences of leaving the employment voluntarily or being terminated for cause must be clear to the injured worker.  
Form 10133.36 – Physician’s Return to Work and Voucher Report 
Recommendation
The check-box at the top of this form should be eliminated.

This form should be optional, available, if necessary, and not simply a repetition of previous medical reports.  
The area provided for the description of restrictions should include standing, walking, and sitting.

This form must provide an accurate assessment of actual work restrictions, as opposed to ‘work preclusions’ similar to the 1997 permanent disability rating schedule.  The form should be revised and simplified to be consistent with and not redundant of the other physician reporting forms.  The form can be used if the reporting physician has not provided the necessary information in the PR-3 or PR-4 or other permanent and stationary report.  
This form should also allow the reporting physician to attach additional pages in order to fully describe the relevant work restrictions arising from the worker’s impairment.
Discussion
The check-box on the first page is misleading and can only be checked in accordance with the reporting physician’s knowledge of the condition(s).  It is also likely to lead to unintended consequences.  This form is a return to work and voucher form only.  A “report” that the injured worker is permanent and stationary from all conditions could be used, inappropriately, to terminate TD benefits.  Since too many physicians could not address this question correctly, it should be deleted.
It is important to make the use of Form 10133.36 optional.  The return to work process should begin whenever the employer has adequate information to make the necessary determinations, whether they are based on the medical legal evaluator’s report, a PR-3 or PR-4, or the Physician’s Return to Work and Voucher Report.  

The problem with Form 10133.36 is that with regard to the SJDB the employer requires specific, accurate work restrictions before key decisions can be made.  If the form is too restrictive, then the employee’s impairment cannot be fully described and the form will be misleading and ineffective.  There is considerable overlapping information with this form and the PR-3 and PR-4, yet the required information in these reports may be inconsistent.  Expecting the treating or the evaluating physician to reiterate this information on a different form is unnecessary.  

Thank you for considering our testimony.  Please contact me if further clarification is needed.








Sincerely, 








Michael McClain 







General Counsel 
MMc/pm 
cc:   Destie Overpeck, DWC Acting Administrative Director

        CWCI Claims Committee

        CWCI Medical Care Committee

        CWCI Legal Committee

        CWCI Regular Members

        CWCI Associate Members 
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