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California Workers’ Compensation Institute
1111 Broadway Suite 2350, Oakland, CA 94607 • Tel: (510) 251-9470 • Fax: (510) 251-9485

June 5, 2013
VIA E-MAIL to dwcrules@dir.ca.gov
Maureen Gray, Regulations Coordinator

Department of Industrial Relations

Division of Workers’ Compensation, Legal Unit

Post Office Box 420603 

San Francisco, CA  94142

RE:  1st 15-Day Comment on Modifications to Proposed Permanent Interpreter 
         Regulations -- Sections 9795.1 – 9795.3

Dear Ms. Gray:

These written comments on modifications to regulations proposed for permanent adoption to implement Senate Bill 863 provisions regarding interpreter qualifications and fees are presented on behalf of members of the California Workers' Compensation Institute (the Institute).  Institute members include insurers writing 70% of California’s workers’ compensation premium, and self-insured employers with $36B of annual payroll (20% of the state’s total annual self-insured payroll).  

Insurer members of the Institute include ACE, AIG, Alaska National Insurance Company,  AmTrust North America, Chubb Group, CNA, CompWest Insurance Company, Crum & Forster, Employers, Everest National Insurance Company, Farmers Insurance Group, Fireman's Fund Insurance Company, The Hartford, Insurance Company of the West, Liberty Mutual Insurance, Pacific Compensation Insurance Company, Preferred Employers Insurance Company, Springfield Insurance Company, State Compensation Insurance Fund, State Farm Insurance Companies, Travelers, XL America, Zenith Insurance Company, and Zurich North America.

Self-insured employer members are Adventist Health, Agilent Technologies, City and County of San Francisco, City of Santa Ana, City of Santa Monica, City of Torrance, Contra Costa County Schools Insurance Group, Costco Wholesale, County of San Bernardino Risk Management, County of Santa Clara Risk Management, Dignity Health, Foster Farms, Grimmway Enterprises Inc., Kaiser Foundation Health Plan, Inc., Marriott International, Inc., Pacific Gas & Electric Company, Safeway, Inc., Schools Insurance Authority, Sempra Energy, Shasta County Risk Management, Southern California Edison, Sutter Health, University of California, and The Walt Disney Company. 

Introduction 

The modified interpreter regulations proposed for permanent adoption implement certification standards and requirements for interpreters providing services at medical treatment appointments.  Unfortunately, they also impose the existing flawed interpreter fee schedule on interpreter services provided during medical treatment appointments.  The schedule currently applies only to interpreter services provided in forensic settings.  
The Institute urges the Administrative Director to replace the current schedule as soon as possible with a reasonable schedule of interpreter fees, and in the interim, to delete “market rate,” Superior Court fees and the minimum two-hour payment from the current schedule, particularly for interpreting services provided at treatment appointments. 
Recommended revisions to the proposed regulations are indicated by highlighted underscore and strikeout.  Comments and discussion by the Institute are indented and identified by italicized text. 
§9795.1. Definitions. 

As used in this article: 

(a) "Claims Administrator" means the person or entity responsible for the payment of compensation for any of the following administering a California workers’ compensation claim: a self-administered insurer providing security for the payment of compensation required by Divisions 4 and 4.5 of the Labor Code, a self-administered self-insured employer, the director of the Department of Industrial Relations as administrator for the Uninsured Employers Benefits Trust Fund (UEBTF) or for the Subsequent Injuries Benefits Trust Fund (SIBTF), a third-party claims administrator for a self-insured employer, insurer, legally uninsured employer, joint powers authority, the Self-Insurers’ Security Fund, or the California Insurance Guarantee Association (CIGA) . 

The Institute recommends the changes to maintain the current meaning of the term for consistency and clarity.  The claims administrator is the entity responsible for administering the claim.  The entity or person ultimately responsible for payment is not necessarily the entity administering the claim.  The Claims Administrator acts on behalf of the person or entity ultimately responsible for the payment of compensation.  The proposed new definition of “Claims Administrator” will mislead and confuse the regulated public, will generate disputes, and is not necessary.  
§ 9795.1.5  Interpreters for hearings, depositions or arbitrations

(a) To qualify to be paid for interpreter services at a hearing, deposition or arbitration, the interpreter shall be

 (1) certified or deemed certified as a court interpreter or administrative hearing interpreter as, which means listed on the State Personnel Board webpage at http://jobs.sbp.ca.gov/InterpreterListing/  http://jobs.spb.ca.gov/InterpreterListing/ or the California Courts webpage at http://courts.ca.gov/programs-interpreters.htm; or

(2) provisionally certified, which means deemed qualified to perform interpreter services when a certified court or administrative hearing interpreter cannot be present, either:
(A) at a deposition by agreement of the parties, or
(B) at a hearing or arbitration based on a finding by the workers’ compensation administrative law judge conducting a hearing that the interpreter is qualified to interpret at the hearing, or by the arbitrator conducting the arbitration that the interpreter is qualified to interpret at the arbitration.  The finding of the judge or arbitrator and the basis for the finding shall be set forth in the record of proceedings.
According to Labor Code Section 5811, 

“A qualified interpreter is a language interpreter who is certified or deemed certified, pursuant to Article 8 (commencing with Section 11435.05) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of, or Section 68566 of, the Government Code.”

Government Code Section 11435.55 requires an interpreter used in a hearing to be certified pursuant to Section 11435.30, which pertains to certified court and administrative hearing interpreters. 

Section 11435.55 also specifies that the hearing agency may “provisionally qualify” another interpreter when a certified interpreter cannot be present. 

The change to the State Personnel Board link corrects a typographical error.

§ 9795.1.6  Interpreters for medical treatment appointments, medical examinations, or medical legal exams

(a) To qualify to be paid for interpreter services at a medical treatment appointment, medical examination performed at the request of the employer or administrative director, or medical legal exam, the interpreter shall be
(1) a certified interpreter, which means listed on the State Personnel Board webpage at http://jobs.sbp.ca.gov/InterpreterListing/ http://jobs.spb.ca.gov/InterpreterListing/ or the California Courts webpage at http://courts.ca.gov/programs-interpreters.htm; or
(2) certified for medical treatment appointments, medical examinations, or medical legal exams, which means passing the Certification Commission for Healthcare Interpreters (CCHI) exam evidenced by a CCHI credential indicating that the interpreter passed the exam and specifying the language, and inclusion on the Administrative Director’s list of certified interpreters for the purposes of medical treatment appointments.  The certification procedure is set forth on the CCHI webpage at http://www.healthcareinterpretercertification.org/. Questions about an application may be sent by email to apply@healthcareinterpretercertification.org or to CCHI, 1725 I Street NW, Suite 300, Washington, DC, 20006 (866-969-6656); or

(3) provisionally certified as an interpreter for purposes of medical treatment appointments, medical examinations, or medical legal exams (A) if the claims administrator has given prior written consent to the interpreter who provides the services, or (B) the injured worker requires interpreter services in a language other than Spanish, Tagalog, Arabic, Cantonese, Japanese, Korean, Portuguese, and Vietnamese, in which case the physician provisionally may use another interpreter if that fact is noted in the record of the medical evaluation.:
Since “medical examinations” performed pursuant to Labor Code section 4050 et al., may be neither medical treatment appointments nor medical legal exams, adding this term will clarify that this section also covers interpreter services performed at medical examinations performed at the request of the employer or Administrative Director.
It is important that interpreters that are certified by the Administrative Director for the purposes of medical treatment appointments appear on the list maintained by the administrative director pursuant to Government Code Section 11435.35 to inform those arranging for interpreters and to avoid disputes over which interpreters are certified for the purposes of medical treatment appointments.
§ 9795.3. Fees for Interpreter Services 

(a) Fees for services performed by a certified, or provisionally certified, or provisionally qualified interpreter, upon request of an employee who does not proficiently speak or understand the English language, shall be paid pursuant to sections 9795.1.5 and 9795.1.6 by the claims administrator for any of the following events:

See comment regarding “provisionally qualified” under section 9795.1.5.
To qualify for payment, the conditions in section 9795.1.5 and 9795.1.6 must be met.

(1) An examination by a physician to which an injured employee submits at the request of the claims administrator, the administrative director, or the appeals board;

(2) A medical treatment appointment; 


(3) A comprehensive medical-legal evaluation as defined in subdivision (c) of Section 9793, a follow-up medical-legal evaluation as defined in subdivision (f) of Section 9793, or a supplemental medical-legal evaluation as defined in subdivision (k) of Section 9793; provided, however, that payment for interpreter's fees by the claims administrator shall not be required under this paragraph unless the medical report to which the services apply is compensable in accordance with Article 5.6. Nothing in this paragraph, however, shall be construed to relieve the party who retains an interpreter from liability to pay the interpreter's fees in the event the claims administrator is not liable.

(4) A deposition of an injured employee or any person claiming benefits as a dependent of an injured employee, at the request of the claims administrator, including the following related events:

(i) Preparation of the deponent immediately prior to the deposition,

(ii) Reading of a deposition to a deponent prior to signing, and,

(iii) Reading of prior volumes to a deponent in preparation for continuation of a deposition.

(5) An appeals board hearing, or arbitration.

(6) A conference held by an information and assistance officer pursuant to Chapter 2.5 (commencing with Section 5450) of Part 4 of Division 4 of the Labor Code to assist in resolving a dispute between an injured employee and a claims administrator.

(7) Other similar settings determined by the Workers' Compensation Appeals Board to be reasonable and necessary to determine the validity and extent of injury to an employee.

The Administrative Director does not have statutory authority to require a claims administrator to pay for interpreting services provided at a conference held by an information and assistance officer, or interpreter services provided in other unspecified settings.  Government Code sections 11435.15 and 11435.25 indicate that the Department of Industrial Relations is responsible for paying for those services.

(b) The following fees for interpreter services provided by a certified, or provisionally certified, or provisionally qualified interpreter pursuant to sections 9795.1.5 and 9795.1.6 shall be presumed to be reasonable:


See comment regarding “provisionally qualified” under section 9795.1.5.
To qualify for payment, the conditions in section 9795.1.5 and 9795.1.6 must be met.


(1) For an appeals board hearing, arbitration, or deposition: interpreter fees shall be billed and paid at the greater of the following (i) at the rate for one-half day or one full day as set forth in the Superior Court fee schedule for interpreters in the county where the service was provided, or (ii) at the market rate. The interpreter shall establish the market rate for the interpreter's services by submitting documentation to the claims administrator, including a list of recent similar services performed and the amounts paid for those services. Services over 8 hours shall be paid at the rate of one-eighth the full day rate for each hour of service over 8 hours.

(2) For all other events listed under subdivision (a), interpreter fees shall be billed and paid at the rate of $ 11.25 per quarter hour or portion thereof, with a minimum payment of two hours, or the market rate, whichever is greater except that the minimum payment of two hours, and the market rate shall not apply to medical treatment appointments. The interpreter shall establish the market rate for the interpreter's services by submitting documentation to the claims administrator, including a list of recent similar services performed and the amounts paid for those services.
Unlike forensic appointments, medical treatment appointments are brief.  The physician typically spends 15 minutes face-to-face with the injured employee, and for a mid-level medical treatment appointment (99213) the maximum reasonable physician fee is $56.93.  It is not reasonable to pay the interpreter more than the physician for the same service time by requiring a minimum payment of two hours for 15 minutes of service time, nor is it reasonable to pay the interpreter more by requiring payment at an inflated “market rate.”
(3) The fee in paragraph (1) or (2) shall include, when requested and adequately documented by the interpreter, payment for mileage and travel time where reasonable and necessary to provide the service, and where the distance between the interpreter's place of business and the place where the service was rendered is over 25 miles. Travel time is not deemed reasonable and necessary where a qualified interpreter listed in the master listing for the county where the service is to be provided can be present to provide the service without the necessity of excessive travel.

(i) Mileage shall be paid at the minimum rate adopted by the Director of the Department of Personnel Administration pursuant to Section 19820 of the Government Code for non-represented (excluded) employees at Title 2, CCR § 599.631(a).

(ii) Travel time shall be paid at the rate of $ 5.00 per quarter hour or portion thereof.

(e) The fees set forth in subdivision (b) shall be presumed reasonable for services provided by provisionally certified or provisionally qualified interpreters only if efforts to obtain a certified interpreter are documented and submitted to the claims administrator with the bill for services. Efforts to obtain a certified interpreter shall also be disclosed in any document based in whole or in part on information obtained through a provisionally certified or provisionally qualified interpreter.


See comment regarding “provisionally qualified” under section 9795.1.5.

(f) It is the responsibility of the party producing a witness requiring an interpreter to arrange for the presence of the interpreter.  If the injured employee is subject to an MPN that includes providers of interpreter services, the party producing the witness shall arrange for the presence of an interpreter in the MPN.

The recommended clarification that interpreter services must be provided pursuant to an MPN where applicable is needed to avoid confusion and disputes.
9795.5.  Interpreter Directories

a. Interpreters certified in accordance with sections 9795.1.5 (a)(1) and 9795.1.6 (a)(1) are listed at the following websites: http://jobs.spb.ca.gov/InterpreterListing/ and http://www.courts.ca.gov/programs-interpreters.htm. 

b. The Administrative Director shall maintain a list of certified interpreters for the purposes of medical treatment appointments, medical examinations performed at the request of the employer or Administrative Director, and medical legal exams.  An interpreter who meets the qualifications of section 9795.1.6(a)(2) must apply to the Administrative Director to be included on the list and must present a copy of the Certification Commission for Healthcare Interpreters credential indicating that the interpreter passed the exam and specifying the language.  The list shall be reviewed and revised no less than annually, and shall be made available on the website www.dir.ca.gov or upon request.
See comment regarding “medical examination” under section 9795.1.6.

Thank you for considering this testimony.  Please contact me if further clarification is needed.

Sincerely, 

Brenda Ramirez
Claims and Medical Director
BR/pm
cc:   Christine Baker, Department of Industrial Relations Director

        Destie Overpeck, DWC Acting Administrative Director

        CWCI Claims Committee

        CWCI Medical Care Committee

        CWCI Legal Committee

        CWCI Regular Members

        CWCI Associate Members         
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