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45 DAY COMMENT PERIOD
	NAME OF PERSON/ AFFILIATION


	RESPONSE
	ACTION





	General Comment
	Commenter has observed a stepped‐up trend by payers taking advantage of this new opportunity to offer any frivolous excuse to delay and decline payments; and defend errors as egregious as paying one service date out of a number presented on a single invoice and then, if challenged, claim payments were made in keeping with “policies and procedures.”
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment

Veronica Perez

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment
	This comment goes beyond the scope of the regulations.
	None

	General Comment
	Commenter states that filing fees have had a demonstrable impact on the number of liens filed in California’s workers’ compensation system. When a filing fee was imposed in 2003, liens were reduced by 63 percent. When the filing fee was repealed in 2006, liens skyrocketed by 200 percent. Commenter states that there is already evidence that the flood of liens in anticipation of the new filing fee occurred during the fourth quarter of 2012, and he strongly supports this policy change in combination with Independent Bill Review to resolve legitimate payment disputes in a timely manner.
	Jeremy Merz

California Chamber of Commerce

Jason Schmelzer

California Coalition on Workers’ Compensation

March 26, 2013

Written comment


	No revision requested.
	None.

	General Comment
	Commenter appreciates the extraordinary efforts made by the Division to create the regulatory procedures necessary to implement these statutory reforms as quickly as possible.  The system created by the proposed permanent regulations for the processing of lien filing fees is a reasonable and straightforward translation of the statutory provisions set out in SB 863.  Commenter states that the revisions made by the Division following the forum comments were also very constructive.  

Commenter’s membership has reported that the initial experience with the changes made to the lien process by SB 863 have been chaotic at best.  Lien representatives are looking for every conceivable avenue to avoid the strictures and limitations of the statute.  While the statute has gone a long way toward resolving the lien crisis in California, commenter opines that it is essential that the implementation of these laws, through clear regulations and effective judicial management, continue to be a very high priority for the regulator.

Commenter states that the WCAB has issued permanent regulations on the procedures for prosecuting liens and it has proposed a separate process for petitions for costs.  The implementation of both of these sets of regulations will be the responsibility of the workers’ compensation administrative law judges.  Commenter opines that any ambiguity in the Division’s regulations will cause the need for interpretation and impair the execution of the statutory reforms.  To the extent that the DWC has the authority to monitor and train the workers’ compensation administrative law judges regarding the entire lien process created by SB 863, the DWC regulations, and the WCAB rules, commenter requests that regulations mandate consistency of application.
	Michael McClain

General Counsel

California Workers’ Compensation Institute

March 26, 2013

Written Comment
	No revision requested.
	None

	General Comment
	Commenter is generally in favor of the proposed regulations and wishes to complement the Division on the work they have done to produce them.  
	Steven Suchil

Assistant Vice President/Counsel

American Insurance Association

March 23, 2013

Written Comment
	No revision requested.
	None

	General Comment
	Commenter opines that workers’ compensation judges should be empowered and required to order refunds of the lien filing and activation fee if good cause is shown. Presently, the only remedy for a Lien Claimant to recover its lien filing and activation fee is subsequent to an Order or Award after a trial before a Workers Compensation Judge. Commenter believes that workers’ compensation judges should be permitted to issue orders refunding any activation fee paid in error. Again, as a practical matter, there have been many instances in the last several months where the commenter’s company has appeared before the Board, only to learn that the "Lien Conference" was only being set on Discovery, Applicant Attorney Fees or other matters unrelated to their client's liens, despite the clear requirements of 8 CCR §10770.1. Commenter opines that Judges should be afforded flexibility and reasonable freedom in determining just remedy for lien fees paid unjustly.
	Brian J. Hall

Assistant Collections Manager 

Landmark Medical Management

March 25, 2013

Written Comment
	Agree to add a regulation regarding lien fee refunds.
Labor Code section 4903.07 provides the conditions for entitlement to order or award reimbursement for lien filing fees.
	Section 10209 will be added to address lien fee refunds.

	EAMS General Comment 
	Commenter states that when looking up a file in order to file a Declaration of Readiness to Proceed (for a lien) on the public service engine in EAMS he may see that there is a closing order.  When he arrives at the district office, he discovers that the case in chief has a petition to reopen after a stipulation and the matter is then taken off calendar.  Commenter states that there is no mechanism in the public search engine to see whether or not a petition to reopen has been filed and/or if this case should be going forward to the lien stage.
	Chris Alcala

Alcala & Associates

March 26, 2013

Oral Comment
	This comment is beyond the scope of these regulations.
	None

	5811 General Comment
	Commenter states that there is no remedy for the failure to pay or a time period.  Commenter suggests that this should be consistent with 4603.2 that allows for penalties and interest after failing to pay within 45 days.
	Chris Alcala

Alcala & Associates

March 26, 2013

Oral Comment
	This comment is beyond the scope of these regulations.
	None

	10107
	Commenter states that during the October 2, 2012 working group meetings in Oakland, DWC staff indicated that they believe DWC has the authority to implement a filing fee of up to $150, and that lower amounts could be charged if the amount under dispute was lower. Commenter strongly supported this concept at the time. Given the actions of payors since the imposition of the fee, commenter renews her call for the lien filing fee to be scaled according to the amount under dispute. For example, the regulation could stipulate that the lien filing fee not exceed 34% of the amount under dispute. For the vast majority of medical cost claims, the physician would still pay the full $150 amount, since most claims will be more than $450. Commenter opines that this would remove the incentive for payors to underpay thousands of claims by nominal amounts, assuming physicians will not contest them.
	Lisa Folberg

Vice President

Medical & Regulatory Policy

California Medical Association

March 25, 2013

Written Comment

David Ford

Noteware Government Relations

March 26, 2013

Oral Comment
	Disagree.  Labor Code section 4603.05(c)(1) provides that the lien claimant shall pay a filing fee of $150.
	None

	General Comment 10109(e)

10561
	Commenter requests that the California Code of Regulations be amended to reflect that failure to negotiate based on a lack of Lien Activation is a bad faith act. Commenter applauds the DWC for issuing Newsline 13-13 on February 27, 2013. This note sent a clear message that the DWC considers any carrier that refuses to negotiate liens based solely on whether or not a lien is activated to be contrary to law. Commenter agrees completely with Newsline 13-13, that a refusal to negotiate based on whether a lien claimant has paid its activation fee may expose the defendant to costs, attorneys' fees and sanctions. Commenter opine that  this does not go far enough, as the DWC Audit Unit only has authority to issue fines subsequent to an audit and only on insurance carriers and employers, not their legal representatives. The authority to enforce the intent of SB 863 rests primarily on the administrative courts. By amending rule 10561 to specifically include a failure to negotiate based on lien activation fees as an example of bad faith, carriers will be compelled to address the actual merits of a lien, rather than arbitrarily refusing to pay legitimate bills from medical providers. Commenter opines that not only would Defendants be held accountable for bad faith negotiations, but their legal representatives would be presumably liable as well.
	Brian J. Hall

Assistant Collections Manager 

Landmark Medical Management

March 25, 2013

Written Comment

March 26, 2013

Oral Comment
	Section 10561 is within the authority of the WCAB.  However, that regulation does provide a procedure to recover for bad faith actions or tactics. 
	None

	10205(h) (1) – (3)
	Commenter states that this subsection goes beyond the intent of the authorizing statute and should be deleted.

These proposed regulations implement the new lien filing and activation fees as adopted in SB 863. As set forth in the Legislative Counsel’s Digest, SB 863 mandated "that all liens filed on or after January 1, 2013, for certain expenses, be subject to a filing fee, and that all liens and costs that were filed as liens, filed before January 1, 2013, for certain expenses, be subject to an activation fee, except as specified."
Commenter opines that it is important that the filing and activation fees are to be applied only "for certain expenses...." For liens, identifying the applicable expenses is fairly straightforward – any lien filed pursuant to Labor Code section 4903(b). Section 4903(b) was amended by SB 863 to read:

"The reasonable expense incurred by or on behalf of the injured employee, as provided by Article 2 (commencing with Section 4600), except those disputes subject to independent medical review or independent bill review." 

Thus, for a filed lien commenter states the intent is that a filing and activation fee are required where the "certain expense" is a medical treatment expense.
Commenter opines that what is less clear is the intent behind the requirement that these fees also be assessed against "costs that were filed as liens." Commenter believes that the language of the Legislative Counsel’s Digest, which states the fees are assessed against "all liens and costs that were filed as liens ... for certain expenses," helps to answer that question. As with the liens, only costs "for certain expenses" were intended to be subject to the new fees. Commenter opines that the "certain expenses" for costs are the same as for liens, and that the references to "costs" in Labor Code sections 4903.05 and 4903.06 mean medical treatment expenses.

Commenter believes that the definition of "costs" in the proposed regulations is overly broad. 

Commenter states that Paragraph 2, costs under Labor Code section 5811, appears justified because Subdivision (a) of section 5811 provides that certain "costs" that may be allowed by the appeals board. Similarly, paragraph 3 appears justified because other amounts payable under Labor Code section 4600 are clearly medical treatment expenses. 

Commenter believes that including Labor Code section 5710 in this subdivision is not justified. Section 5710 deals with a request by an employer or insurance company for a deposition of an injured employee. Subdivision (b) of section 5710 reads, in part:

"(b) If the employer or insurance carrier requests a deposition to be taken of an injured employee, or any person claiming benefits as a dependent of an injured employee, the deponent is entitled to receive in addition to all other benefits: ...." [Emphasis added.]

Commenter states that the five paragraphs of subdivision (b) spell out the additional benefits to which the deponent is entitled. Commenter opines that these benefits are not medical treatment expenses, and should not be classified with the other costs subject to the filing and activation fees. Accordingly, paragraph (1) of proposed section 10205 should be deleted.
	Mark Gerlach

California Applicants’ Attorneys Association

March 25, 2013

Written Comment
	Disagree.  Section 10205(h) defines “costs.”  However, 5710 costs can be filed as a petition for costs.  (See WCAB proposed section 10451.3.)
	Section 10205(h) will be revised.
(h) “Cost” means any sum claim for reimbursement of expense or payment of service that is not included as an allowable as a lien against compensation under Labor Code section 4903. at the time of filing, but may be allowable under another section of the Labor Code. “Costs” include, but are not limited to: (1) medical-legal expenses under Labor Code section 4620 et seq deposition attorneys’ and interpreters’ fees under section 5710; (2) medical-legal expenses, including interpreters’ fees, under section 4620 on or after January 1, 2013; (3) fees related to copy service or subpoena under section 5710; and (4) costs claimed under section 5811. 

(1) expenses and fees under Labor Code section 5710;

(2) costs under Labor Code section 5811, including qualified other than interpreter services rendered during a medical treatment appointment or medical-legal examination; and
(3) any amount payable as a medical-legal expense under Labor Code section 4620 et seq.; and 

(34) any amount payable under Labor Code section 4600 that would not be subject to a lien against the employee’s compensation, including but not limited to any amount payable directly to the injured employee for reasonable transportation, meal, and lodging expenses and for temporary disability indemnity for each day of lost wages.



	10205(h)(2) 
	Commenter’s organization has been fighting for decades to divorce interpreters from "MEDICAL PROVIDER" status.  Commenter’s organization represents communication services that have nothing to do with MEDICAL PROVIDER status.
Commenter praises the division for finally embracing this realization and affording interpreters the status of cost services. Commenter supports the deletion of “interpreter fees incurred in connection with medical treatment

(LC 4600)” from Labor Code §4903(b) and the addition of interpreters to the definition of Costs under CCR §10205 (h)(2).
Commenter submitted copies of the article “DWC Wants to Ditch Lien Filing Fee” dated 5/5/06 [Attachment 1] and the Legislative Counsel’s Digest titled, “Lien filing fee waiver: interpreter services” dated 7/8/04
[Attachment 2] [Note that these attachments are available upon request.]  Commenter opines that DIR and DWC should consider the attachments as proof of the legislative intent to exempt interpreters from paying any lien fees.
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment

Veronica Perez

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment
	No revision requested.  However, the proposed regulations and proposed section 10451.3 of the WCAB rules exempt interpreters for hearings from filing liens, but not interpreters at medical treatment exams and medical legal appointments. Also see Martinez v. Ana Terrazas, WCAB (WCAB en banc decision) dated May 7, 2013.
	The subdivision is being revised to state:
(h)(2) costs under Labor Code section 5811, including qualified other than interpreter services rendered during a medical treatment appointment or medical-legal examination; and


	10205(h), (w) and (aa)


	LC 4901 states the rule that the injured workers’ compensation cannot be taken for the debts of the injured worker except as hereinafter provided.

 

LC 4903 lists the types of permissible liens. "Claims of costs" is not listed in LC 4903.

 

New LC 4903.05 (b) --- added to the Labor Code by SB 863 --- says "... Any lien claim for expenses under subdivision (b) of Section 4903 or for claims of costs shall be filed ..."

 

Commenter states that "Claims of costs" is not defined by LC 4903.05 (b), but the sentence above appears to say that "claims of costs" refers to LC 4903 (b) expenses. LC 4903 (b) expenses are medical treatment expenses under LC 4600 that are not subject to IMR or IBR.

 

In the Initial Statement of Reasons for these proposed regulations, at p. 3, it is said the purpose of proposed 8 CCR 10205 is to define "key terms", including "cost", "section 4903 (b) lien", "lien claimant", and "party".

In the text of proposed 8 CCR 10205, "cost" is defined as "... any claim for reimbursement of expense or payment of service that is not allowable as a lien under Labor Code 4903. "Costs" include, but are not limited to: (1) expenses and fees under Labor Code section 5710; (2) costs under Labor Code section 5811, ... "

 

At proposed 8 CCR 10205 (w), "Lien claimant" is defined to meat a person claiming under LC 4903 or LC 4903.1. Note that LC 4903.05 is not mentioned. Next, at proposed 8 CCR 10205 (aa), four types of parties are defined, and a "petitioner for costs" can be a "party" even if the underlying case of the IW has not been resolved, unlike "lien claimants" who have to wait until the case-in-chief is over before they can qualify as a "party".

 

Commenter opines that many of the proposed new regulations go far beyond what is authorized in the relevant Labor Code statutes, and the definitions of "cost", "party", and "lien claimant" above are examples of that.

	Jeff Andersen, Esq.

March 21, 2013

Written Comment
	Disagree with the presented interpretation of the statutes.  However, subdivisions (h) and (aa) will be revised.
	Subdivision (h) will be revised as shown above.  Subdivision (aa) will be revised as follows:

(aa)(x) “Party” means: (1) a person claiming to be an injured employee or the dependent of an injured a deceased employee; (2) a defendant; or (3) a petitioner for costs; or an appellant from an independent medical review or independent bill review decision or an injured employee or provider seeking to enforce such a decision; (4) an interpreter filing a petition for costs in accordance with section 10451.3; or (45) a lien claimant or a petitioner for costs where either (A) the underlying case of the injured employee or the dependent(s) of an injured a deceased employee has been resolved or (B) the injured employee or the dependent(s) of an injured a deceased employee chooses not to proceed with his, her, or their case.

 

	10208(a)(2)(H)
	Commenter states that there is nothing in the Labor Code that says an attorney can file a lien for the bill of his VRC expert and get a hearing on that bill before a trial, but that is what these proposed regulations are attempting to set up.  See proposed 8 CCR 10205 (aa) "Party"; proposed 8 CCR 10207 (c) (2) (H), which exempts a non-lien claimant party from paying the lien filing fee; proposed 8 CCR 10208 (a) (2) (H), which exempts a non-lien claimant party from paying the lien activation fee, and proposed 8 CCR 10205 (x), defining "lien conference".

 

Commenter states that the proposed regulations, with respect to the bills of VRC experts, conflict with LC 5307.7 (b), "Vocational Expert Fees", which reads: "A vocational expert shall not be paid, and the appeals board shall not allow, vocational expert fees in excess of those that are reasonable , actual, and necessary, ...".  A judicial determination of the preceding nature is best made after the trial, not before it.
	Jeff Andersen, Esq.

March 21, 2013

Written Comment
	Disagree.  A VRC expert may file a lien before the hearing and amend the lien after all of the services have been rendered.
	None

	10206
	Commenter is concerned about E-Form filers being advised to follow the procedures set forth in the E-Forms Filing Guide dated July 1, 2013.  Depending on when the Division plans for these regulations to become effective, this could be problematic as there is no direction about filing before that Guide takes effect.

Commenter would like to request that the Division, when setting the effective date, to allow time for necessary training and system changes to take place.
	Steven Suchil

Assistant Vice President/Counsel

American Insurance Association

March 23, 2013

Written Comment
	Until the certificate of compliance is approved by OAL and the final regulations take effect, the parties must continue to follow the emergency regulations and the Guide that was effective 1/1/13.
DWC expects to request a 1/1/14 effective date, which will allow for implementation time.
	None.

	10207

10208
	Commenter opines that recovering the $100 and $150 fee is very burdensome and that often the carrier creates the burden and interpreters are punished for it. Commenter opines if the interpreter can establish that the carrier and/or their representative have unreasonably delayed payment, regardless of settlement, the fee should automatically be reimbursed.
Commenter states that there is still a huge lack of cooperation on the part of the carriers and their representatives prior to the Lien Conference. They often state that they will not speak to the interpreter unless proof of payment of an activation fee and/or filing fee is produced.
Commenter requests that the DIR consider waiving the filing fee and/or activation fee if the lien is for less than a certain dollar amount because often interpreter liens are of smaller dollar amounts than the filing fee.
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment

Veronica Perez

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment
	Labor Code sections 4903.05 and 4903.06 require the lien filing and activation fees.  DWC does not have authority to reduce or waive the fees.  However, section 10561 does provide a procedure to recover for bad faith actions or tactics.  
	None

	10207
	Commenter requests that if the division finds that interpreter services are exempt from filing liens, that the Division should consider

adding interpreter petitions for services under LC 5811 to the walk‐through list of parties under

CCR 10280.
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment

Veronica Perez

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment

Iris Van Hemert

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment
	Disagree.  This suggestion would overburden the walk-through system which is intended primarily to allow for speedy approvals of compromises and releases and stipulations with requests for awards.
	None

	10207

10208
	It is the commenters understanding that some Workers’ Compensation Judges have stated that Interpreters DO NOT need to pay lien activation or lien filing fees.  Commenter would like to know if this is true and what Labor Code sections and/or regulations address this issue.
	Anthony Serrano

March 26, 2013

Written Comment
	No revision to the regulations is requested in this comment.
Martinez v. Ana Terrazas, WCAB (WCAB en banc decision) dated May 7, 2013 holds that medical-legal expenses are not “costs” under Labor Code section 5811.  Therefore, they cannot be sought by filing a petition for costs.

Labor Code section 4903.05(b) allows a lien to be filed for 4903(b) medical treatment expenses “or for claims of costs” and section 4903.05(c) says that such 4903(b) or “claims of costs” liens shall be subject to a filing fee.  Medical-legal expenses are included within WCAB proposed rule section 10301(h) definition of “cost” and these proposed regulations at section 10205(h).  WCAB rule 10451.3 sets forth when a petition for costs may be filed.

	Section 10205 (h) will be revised as set forth above. Section 10205 (hh) will be revised to state:
“Section 4903(b) lien” means a lien claim filed in accordance with Labor Code section 4903(b) for medical treatment expenses incurred by or on behalf of the injured employee, as provided by Article 2 (commencing with Labor Code section 4600), including but not limited to expenses for interpreter services, copying and related services, and transportation services incurred in connection with medical treatment.  It shall not include any amount payable directly to the injured employee.


	10207(d)

10208

General Comment
	Commenter is agreement with the gentleman speakers (medical representatives) and the topics they touched on (at March 26, 2013 Public Hearing). Commenter has been in situations where her firm has filed a DOR prematurely because EAMS did not have current activity available, and opines that to be sanctioned for these actions would seem unjust. 
Commenter states that some speakers at the public hearing suggested fees based on lien amount in which she agrees with but she also feels that this would defeat the purpose of the new regulations (which is to get rid of nascence or small amount liens). In trying to look at the big picture, commenter does not see a better solution, but for equality to ALL parties, commenter suggests that reimbursement for filing fees should be changed. If a case goes to lien trial and lien claimant wins, any filing fees need to be included in addition to principal. For negotiated liens, filing fees should be split. Commenter is aware on the impact of liens and the affects to the system but opines that it should not be fixed on the weight of the physicians’ shoulders that have legitimate claims. Commenter opines that physicians have to find a way to be paid appropriately from the payers that use the system to their advantage,
	Raquel Solis

Collection Specialist

Webster Orthopedics

March 26, 2013

Written Comment
	Disagree.  Labor Code section 4903.07 provides a procedure for being entitled to an award for reimbursement for a lien filing fee.
	None

	10207

10208
	Commenter opines that the Division of Workers Compensation (DWC) should issue itemized receipts for each payment of a lien filing or activation fee. Commenter states that medical providers are required by statute and regulation to include itemized statements of account with their bills and liens to substantiate that the charges are reasonable and not excessive or for unnecessary services. Commenter opines that since the State Legislature specifically stated that the lien filing and activation amounts were set at One-Hundred Fifty ($150) and One-Hundred Dollars ($100) and were fees and not taxes, it would follow that the fees are charged for some purpose, such as to offset the cost burden of the DWC in processing the liens. However, the amounts might appear arbitrary and should therefore be substantiated by an itemization. There is precedent for this- the State's Vehicle Registration Fee includes an itemized breakdown of charges. Commenter opines that there must be

some documented reason that a lien costs the DWC $100 or more to process, and that a new lien must surely cost 50% more than an existing lien. Therefore, commenter suggests that an itemized receipt would

provide reassurance to the Workers Compensation Community that the fees they pay for the privilege of filing a lien against an adjudicated case is paying for some service and is not just a punitive measure to deter medical providers from treating injured workers.
	Brian J. Hall

Assistant Collections Manager 

Landmark Medical Management

March 25, 2013

Written Comment

March 26, 2013

Oral Comment
	Disagree.  Labor Code section 4903.05 and 4903.06 set forth the activation and lien filing fee amounts of $100 and $150.  However, the electronic filing fee procedure allows the filer to either print the screen or receive an email receipt.
	None

	10207
	Commenter opines that DWC should only require a Lien Filing Fee be paid upon notice to all relevant entities that the Case-in-Chief has settled. The Labor Code currently requires a potential lien claimant to pay $150 at the time they file a lien on a case. Commenter states that despite paying the filing fee, that lien claimant is still not a Party to the Case until such time as the instant matter between the employee and the employer has settled.
Commenter opines that any party willing to pay the required Filing Fee prior to this should be permitted to participate in the case-in-chief, in order to represent the interests of the provider. Commenter requests that 
the Division amend Title 8 CCR §10301(x) to include lien claimants as party to the Case-in-Chief upon filing of a lien or payment of a lien activation fee. Commenter opines that this would have the dual benefits of reducing the length of time a claim is "open", as liens could be resolved sooner and the lien claimants will be forced to participate in the case, but more importantly this would reduce the frequency of "zombie" liens who wait years to file their liens.
	Brian J. Hall

Assistant Collections Manager 

Landmark Medical Management

March 25, 2013

Written Comment

March 26, 2013

Oral Comment
	Disagree.  Labor Code section 4903.05(c) requires that the filing fee must be made when the lien is filed.  Labor Code section 4903.06 states when the lien activation fee must be paid.  The declaration of readiness for liens may not be filed until the case in chief is resolved.
	None

	10207(c)
	Commenter requests that the Division of Workers’ Compensation elaborate on why some liens are exempt from the filing fee. The new law states that certain entities are exempt from paying filing fees, activation fees and the new statute of limitation on filing of liens and no regulation can amend or countermand that fact.

Commenter requests that the Division publish, either in a Newsline, press release or other method, its stated belief as to why some institutions are not subject to a lien filing fee. For example, it's clear why entities such as the Economic Development Department and Child Services Agencies would be exempt- the State shouldn't pay to file its own liens for payment, as the expense is incurred by the State in the first place. Commenter notes that the law also exempts certain city and county entities, semi-private and private insurance organizations and specific medical insurance carriers, despite the fact that the costs associated with their liens would presumably be identical to those filed by medical providers. While not,

strictly speaking, a matter fit for regulation, commenter respectfully requests that the Division clarify why these entities are not subject to the same fees as medical providers. Commenter opine that this explanation would serve to assuage the ire of the medical community, and to reinforce why the fee was enacted in the first place, since the fee was not a punitive measure and not enacted for the purposes of deterring medical providers from treating denied claims.
	Brian J. Hall

Assistant Collections Manager 

Landmark Medical Management

March 25, 2013

Written Comment
	No revision to the regulations is requested in this comment. Those entities that are exempt are set forth in Labor Code section 4903.05 and 4903.06.  It is correct that the regulations cannot go beyond the authority provided by the statutes.
	None

	10207
	Commenter requests that the division add new Subsection §10207(o) clarifying that employers and insurers cannot demand that a physician file a lien prior to negotiating in good faith.
Commenter states that the intent of the lien filing fee is to create a disincentive for providers to file a lien if there are other means available to resolve disputes. Independent Medical Review and Independent Bill Review were created for the same reason. Commenter opines that it is counterproductive to those efforts for employers and insurers to push providers to file liens.
DWC has stated publicly in DWC Newsline 13-13 that it believes this activity is prohibited by the existing "good faith" statutes. Commenter simply asks that it be made explicit in this regulation.
	Lisa Folberg

Vice President

Medical & Regulatory Policy

California Medical Association

March 25, 2013

Written Comment

David Ford

Noteware Government Relations

March 26, 2013

Oral Comment
	Disagree.  Section 10561 is within the authority of the WCAB.  However, that regulation does provide a procedure to recover for bad faith actions or tactics.
	None

	10207(d)

10208(a)
	Commenter states that prior to these regulations taking effect, his firm was able to settle 95% of their billing outside of the WCAB court system.  Commenter states that now Adjusters are insisting that they have to file the activation fee before they will even discuss setting over the telephone, never mind the court system.  Commenter states that typically their bills are less than $1,000 and average round $500.  Before these regulations took effect the settlement amount averaged about 65% of their total bill or about $325.  The Adjusters are lowering their offers to 30% knowing that it might be better for them to settle low with them rather than have to pay a lien fee of $150 in order to net about $50 to their practice per patient.

Commenter requests that these fees and regulations be adjusted to save companies like his from losing money and going out of business trying to get paid.
	Pete de Lellis

President

Allstate Medical Imaging

March 15, 2013

Written Comment
	Disagree.  Labor Code sections 4903.05 and 4903.06 require the lien filing and activation fees.  DWC does not have authority to reduce or waive the fees.  However, section 10561 does provide a procedure to recover for bad faith actions or tactics.
	None

	10208
	Commenter opines that fees on home care liens are an unreasonable encumbrance on those seeking workers’ compensation benefits since the suffering party is really the applicant who needs to be able to rely on friends and family when the insurance company reneges on its responsibility to provide necessary care.  Commenter states that this is unconstitutional and should be changed immediately.
	Jack Goodchild

February 12, 2013

Written Comment
	Disagree.  Home health care falls within Labor Code section 4903(b).  As soon as there is a fee schedule in place, the disputes will be subject to independent bill review.
	None

	10208
	Commenter requests that the division change the language to allow the filing fee to be paid prior to the trial date and not prior to the MSC.

Commenter opines that requirement to pay a lien filing fee is punishing enough and that there is no reason to make it even more painful by discouraging the lien claimant from settling the claim.  Negotiations on the liens take place all the way up to the actual trial.  Commenter states that not requiring a lien fee until the time of the trial would encourage the lien claimant to settle without going to court. Commenter states that in most cases, the carriers do not even reply to settlement attempts until the MSC.  Commenter states that this new fee requirement has been abused by the carriers because they are requiring that the lien claimants prove that they have filed the lien and paid the fee prior to engaging in settlement talks. Commenter opines that settling claims without bringing them up in front of the judge and taking up the schedule was the real intent of the SB863. 
 

Commenter opines that since the lien claimant has already incurred additional cost of paying filing fee, he will be much less inclined to settle.  However, the idea of having to paying the fee makes a settlement more attractive.
	Michael Bazel, MD

March 7, 2013

Written Comment
	Disagree.  Labor Code section 4903.05 and 4903.06 set forth when the lien filing fees and activation fees must be paid.
	None

	10208
	Commenter opines that the amount of the lien filing fee is unfair to the interpreters due to the amount of their lien. Many of the commenter’s liens are well under $1,000 and some are for as low as $200. Commenter states that the insurance carriers have little incentive to try to settle these small liens because they are counting on the interpreter not paying the lien filing or activation fee on top of having to attend the lien conference since this would require at least a half day of time invested, if not more. Commenter opines that the insurance carriers have little incentive to settle especially since there are NO consequences for them which she finds highly discriminatory. 
Commenter states that Labor Code section 4903 states that interpreting cost is to be considered a “cost of litigation” therefore eliminating the need for the lien filing.
Commenter requests the division discontinue this lien filing fee for the interpreters or at least set up a threshold proportionate to the amount of the lien.
	Olimpia Black

Certified Interpreter

March 10, 2013

Written Comment

Esmy

Interpreting Agency Owner

March 25, 2013

Written Comment
	Disagree.  Labor Code sections 4903.05 and 4903.06 require the lien filing and activation fees.  DWC does not have authority to reduce or waive the fees.  Labor Code section 4903.07 provides a procedure to be entitled to reimbursement for the filing fee.  Also, WCAB rule section 10561 provides sanctions for bad faith tactics.
Proposed WCAB rule section 10451.3 sets forth which interpreter services may be filed as a petition for costs.  Also, when the revised interpreter fee services regulations are in effect, interpreters fee disputes will be subject to independent bill review. 
	None

	10208(a)
	Commenter states that clarification is needed regarding dates of service provided prior to 1/1/13. Will the new language be retroactively applied to those dates of service? If so, then that means all dates of service shall be subject to the new language, which classifies interpreters as a cost service instead of a lien claimant. Therefore, those services would require a LC 5811 petition instead of a lien in order to be paid.

Commenter opines that the retroactive application would be consistent with LC 5811 and CCR 9795.3 (a) (2), and with decisions that found favor for interpreting at medical treatment awarded throughout the years as a reimbursable event. These, include but are not limited to Jose Guitron vs.

Santa Fe Extruders; SCIF (En Banc) (ADJ163338), Pia Hidalgo vs. Al Adams Landscaping; Preferred Employers (BAK139325), among others which she can provide upon request. Commenter state it will also be in keeping with the new language, which requires all lien claimants, regardless of date of service, to pay for or activate their existing lien prior to 1/1/14. This will further alleviate the backlog of liens that have played a major role in the recent changes in legislation, not to mention have been the bane of everyone’s existence. Commenter opines that a consistent application by the DIR of the new language will provide a solution to the problem of interpreter liens for dates of service prior to 1/1/13.
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment

Veronica Perez

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment

Iris Van Hemert

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment


	Because Labor Code section 4903.05 applies to liens filed on or after 1/1/13, the regulations will also apply to liens filed on or after 1/1/13.  Labor Codes section 4903.06 (activation fees) applies to liens filed before 1/1/13, and the regulations relating to activation fee also pertains to liens filed prior to 1/1/13.
Proposed WCAB rule section 10451.3 sets forth which interpreter services may be filed as a petition for costs.  
Martinez v. Ana Terrazas, WCAB (WCAB en banc decision) dated May 7, 2013 holds that medical-legal expenses are not “costs” under Labor Code section 5811.  
	Section 10205 (h) and (hh) will be revised as set forth above.  Section 10208 (a) will be revised for clarity and syntax.

	10208(a)
	Commenter states that clarification is necessary with regard to the time limit on the payment of activation fees prior to lien conference. Commenter opines that there are many inconsistencies with enforcement. Often times, the

lien claimant will pay the fee prior to the hearing, and if the carrier and their representative do not appear before 10:00 am, the interpreter/interpreter agencies are saddled with having made a payment without knowing when, if ever, it will be reimbursed.
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment
	Disagree that clarification is needed.  In the case entitled Figueroa v. B.C. Doering Co (WCAB en banc) dated April 25, 2013, the Appeals Board held that, where a lien claim falls within the lien activation fee requirements of Labor Code section 4903.06 the lien activation fee must be paid prior to the commencement of a lien conference, which is the time that the conference is scheduled to begin, not the time when the case is actually called.
	None

	10208(a)
	Commenter opines that Medical Providers and other Lien Claimants should not be required to pay an activation fee unless it is clear that their liens are at issue before the WCAB. Recently, a three-member panel of the WCAB issued a decision in the matter of Soto v. Marathon Industries (ADJ7407927, ADJ7407928), wherein lien claimants were dismissed because their activation fee was not paid until after the commencement of a Lien Conference. Commenter states that there are many instances where a hearing may be set as a lien conference and not actually be set on liens, and vice versa. In the last few months, commenter’s organization has experienced many instances where their client’s activation fee is paid and they appear on their behalf, only to learn that the matter is Off Calendar, not set on our liens, the Case-in-Chief is open or the matter is continued for discovery. Of course, Title 8 CCR §10770.1 establishes that all hearings after the case-in-chief are Lien Conferences, and that all liens are at issue, regardless of the nature of the conference. However, in practice, this rule is not enforced. Commenter requests that Regulations be published that permits Lien Claimants to pay the activation fee upon confirmation that the hearing they are attending is a Lien

Conference. Commenter opine that not only is it improper for the State of California to charge a fee for anticipated expenses of a Lien Conference, but it is also improper to expect payment in advance when the possibility exists that the liens in question at that hearing will be deferred. Commenter believes it would be inappropriate to expect a lien claimant to pay an activation fee until such time as settlement documents are served on the lien claimants, and they are parties to the matter pursuant to 8 CCR §10301.

Commenter believes that the expense of a lien conference occurs primarily at the time of case disposition, so allowing lien claimants to postpone payment until the time of the disposition of case would permit

Lien Claimants and Defendants to be active participants in mutual discovery, would still require a lien claimant to appear and would still allow for a Lien Claimant to pay its activation fee prior to any expenses being incurred by the WCAB.
	Brian J. Hall

Assistant Collections Manager 

Landmark Medical Management

March 25, 2013

Written Comment

March 26, 2013

Oral Comment
	Disagree.  In the case entitled Figueroa v. B.C. Doering Co (WCAB en banc) dated April 25, 2013, the Appeals Board held that, where a lien claim falls within the lien activation fee requirements of Labor Code section 4903.06 the lien activation fee must be paid prior to the commencement of a lien conference, which is the time that the conference is scheduled to begin, not the time when the case is actually called.
	None

	4903(b) and 5811(b)(2)
	Commenter is seriously concerned by the ambiguity about the new Claim for Cost issues.  In particular, the statutory conflict between Labor Code Sec. 4903 (b), dealing with liens, and Labor Code Sec. 5811 (b) (2), dealing with Claims for Cost, both of which include Medical Treatment Interpreter Fees.

Commenter opines that these interpreter costs should fall, as do all other medical treatment expenses found in Labor Code Sec. 4600, within the lien arena, and are very concerned that without clarification chaos will ensue.
	Steven Suchil

Assistant Vice President/Counsel

American Insurance Association

March 23, 2013

Written Comment
	Agree to clarify.  Also see proposed WCAB rule section 10451.3
	Section 10205 (h) will be revised as set forth above.

	10207(c)(1) and 10208 (a)(1)
	Commenter requests that the division include “interpreter fees” in the subsections.  Commenter opines that unless these sections are consistent with the language under section 10205, the content and meaning of the regulations “will NOT” be clearly understood by the workers’ compensation community.  

Commenter recommends the following language be included in the referenced subsections:

“…qualified interpreter services rendered during a medical treatment appointment or medical-legal examination.”
	Andrea Manriquez

Co-Chairperson

Robert Duran

Co-Chairperson

California Workers’ Compensation Interpreters Association (CWCIA)

March 25, 2013

Written Comment

Veronica Perez

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment

Iris Van Hemert

California Workers’

Compensation Interpreters Association (CWCIA)

March 26, 2013

Oral Comment
	Disagree.  Interpreter services fees are not exempt from filing and activation fees.  Labor Code sections 4903.05(c)(7)  and 4903.06(b) list the exempt liens.
	None
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