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PUBLI C HEARI NG
LGS ANGELES, CALI FORNI A

VEDNESDAY, JANUARY 24, 2007; 10:00 A M

- 000-

MR. STARKESON: Good norning, |adies and gentlenen.
Thank you for com ng here today. This is our hearing on the
Di vi si on of Wirkers' Conpensation Proposed Regul ati ons on
the Physician's Fee Schedule within the O ficial Medical Fee
Schedul e.

I'"'m Ri chard Starkeson, an attorney for Acting
Adm nistrative Director Carrie Nevans who is seated here to
nmy left. W also have with us on the podi um here today
Dr. Anne Searcy who is the Medical Director of the D vision
of Workers' Conpensation; imediately to her left and then
again to the left, the far left, is Destie Overpeck, Chief
Counsel of the Division of Wrkers' Conpensation, and
Maureen Gray our Regul ations Coordi nator, seated here in the
front on your |eft-hand side of the auditorium

Thank you, Ms. Gray, for making the arrangenents for
the hearing this norning.

Al right. This hearing will continue as |ong as
there are people here present who wish to coment on the
Regul ati ons, but we will, neverthel ess, close at 5:00

o' clock at the latest. |[If the hearing should happen to
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continue into the lunch hour, we will take at |east an
hour's break for lunch. Witten coments will be accepted
up until 5:00 p.m at the headquarters office by fax or
e-mail or by delivery at the Division's office on the 17th
fl oor of the headquarters building in Gakland. The purpose
of this hearing is to receive coments on the proposed
amendnents to the Regul ations, and the Acting Admnistrative
Director wel conmes any comments you may have about them Al
your conmments, both witten and oral, will be considered by
the Acting Adm nistrative Director in determ ning whether to
adopt these regulations as witten or to change it.

Pl ease restrict the subject of your comments on the
regul ati ons and any suggesti ons you may have for changi ng
the regulations. W are not planning to enter into any
di scussions this norning, although we may ask for
clarification or ask you to el aborate further on any points
you are presenting.

When you conme up to give testinony please give your
busi ness card to Ms. Maureen Gray who is seated here
(indicating) at the front of the auditoriumso we can get a
correct spelling of your name for our transcript. Please
speak into the m crophone on the podium The podiumis here
at the front of the speakers' table.

Before starting your testinony please identify

yourself for the record. So with that, I'"'mgoing to
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i ntroduce Carrie Nevans who will call for the first speaker
M5. NEVANS: |Is this on? ay. The first speaker

that signed up is Al ex Swedl ow from CW\Cl .

ALEX SWEDLOW

MR. SVWEDLOW Good norning, are we on? GCkay. |I'l
just -- ny nanme is Alex Swedlow. |'mthe Executive Vice
President in charge of research for the California Wrkers
Conpensation Institute. W are a not for profit, a public
policy research organi zati on working wth various
st akehol ders assisting to better understand cost drivers and
ot her inportant issues in the system using objective
research data and techniques. |I'mhere today to present the
results of a study that we conducted on behalf of the
Adm nistrative Director. Separate and apart of this are
comments that the institute has submtted concerning the
proposed changes to the E and M schedule. | won't conment
on those, but | believe that they' ve been forwarded to your
office. 1In 2007 --

UNI DENTI FI ED SPEAKER: 1t's very hard to hear.

M5. NEVANS: Yes. |I'malnost thinking conme sit up
here and use this m ke.

VMR SWEDLOW  Sure.

MR, STARKESON: It's better if you hold it closer.
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MR SWEDLOWN Now? Better? Ok. Geat.

MR STARKESON: You have to hold it real close to
your mnout h.

MR SWEDLOWN Ck. Geat.

In 2007, the California D vision of Wrkers' Conp --
don't swallowit.

In 2007 the California D vision of Wrkers'
Conmpensation seeks to nodify the Oficial Mdical Fee
Schedul e whi ch establishes health care rei nbursenent |evels
for nost nedical services within the workers' conpensation
system and that includes the eval uati on and managenent
office visits services. At the request of the AD the
institute esti mated systemd de changes for 10 E and M office
visits codes and priced themunder 9 distinct California
regi onal 2006 Medicare Fee Schedul es. The authors used the
dat abase of just about a mllion E and M Codes from 2005
dat es of services and conpared the current fee schedul e
rei mbursement amounts with 9 California Medicare fee
schedul es. And because each encounter included the |ocation
of the injured workers, where they live, their zip code, we
were able to create a 10th option, which is a weighted
regi onal adjustnent average reinbursenent |evel for all 10
procedures adjusting for the 9 different California regions.
There's a handout with 4 tables that | will reference. |'l

al so say that the final study will be finished and rel eased
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on our website by the end of the week.

In ternms of background, the California Oficial
Medi cal Fee Schedul e for workers' conpensation governs
nmedi cal procedure fees for the treatnment of work injuries in
the state and includes a wide variety of different types of
nmedi cal treatnment including E and M servi ces, anesthesi a,
surgery, radiol ogy, physical nedicine, chiropractic
mani pul ati ons and special services. Qher services such as
pharmaceuticals, DVE s, supplies, orthotics, and the |ike as
well as inpatient and outpatient facilities fees are also
part of the fee schedule, but they don't fall under the
physi ci an portion of OVFS which we are concentrating on
t oday.

This report, this study nodels the systemm de effects
on rei nbursenent focusing on 10 E and M codes, 10 of the
nost wdely used office visit codes in our system \hat we
wanted to do was to begin to take a | ook at how big a
footprint, how often these codes are used relative to all E
and M codes; so we first constructed the database of all E
and M codes and parsed out 10 codes to see what size vol une
we are tal king about. It turns out that the 10 codes that
the Adm nistrative Director is interested in represent about
80 percent of the volune of all E and M codes and about 2
out of 3 dollars paid for all E and M codes. So with that

as a sort of point of departure, we wanted to nodel the
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overall effect of noving fromour fee schedule to the

Medi care fee schedule. In order to do that we needed to
pul | sonme additional data together from other sources

i ncluding the Wrkers' Conpensation |nsurance Rating Bureau.
The Rating Bureau estimates total physician nedical payout
in 2005 for the insureds in California at about 1.9 billion
that's physician related services. |f we adjust that for
the self-insureds in California by addi ng anot her 25 percent
to that total, it brings us to about 2.4 billion in
physi ci an-rel ated services for 2005. According to the
institute data, about 21 percent of all those
physician-rel ated fees are for E and M services which brings
us to about a half a billion dollars paid in E and M
services in 2005. As we said before, 2 out of 3 dollars
paid for E and M services were associated with the 10 codes
that were being considered which brings our total systemi de
dollars paid for E and M-- for those 10 E and M codes in
2005, to about 342 mllion dollars. Wen we take that
figure and we begin to consider the Medicare Fee Schedul es,
the first thing that we learn is Medicare has many different
regions across the country and 9 specific regions within
California, including Marin, San Franci sco, San Mat eo,

Al aneda, Santa Clara Ventura, Los Angeles, Oange, and then
a large category called "the rest of California" where they

dunp all the other counties including San D ego and San
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Bernardi no and others. Because we had that zip code
informati on, we were able to construct a 10th regi on which
adjusts for where those codes were actually perforned, and
then adjust for the differences in how many codes were
perfornmed in Los Angel es versus San Franci sco and then

wei ght them again for how many different office visits codes
were perforned across the 10 different ones that are being
consi der ed.

Wat are the results when we conpare the current fee
schedule with the 10 other fee schedules? Wth the
exception of one of the categories, we find significant
i ncreases across all categories, across all regions in the
Medi care fee schedule. The current reinbursenent |evel
adjusting for the volune of the 10 different codes is
$66. 07. What we found going across the various regions
anywhere of a price increase fromabout 16 percent for that
"rest of California" category to a high of about a 46
percent increase for Santa Clara. So wth the exception of
the rest of California, alnost all of the Medicare fees for
all regions and all codes were significantly greater than
the corresponding -- our current fee schedul e.

In general, the Medicare rates for Northern
California were priced at a higher rate than Southern
California or the rest of California, and also the

di fferences anong the Medi care Fee Schedul es were
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substantial. The average difference fromthe Ofici al
Medi cal fee schedule to Medicare rates range froma high
again, of Santa Clara of 46 percent down to the rest of
California. Interestingly enough, over half the codes in
our database fell into that rest of California bucket. And
that's because that rest of California area has sone very
| arge counties in it including San D ego and San Bernardi no
and Santa -- I'msorry. And Riverside.

So the next step was to create a systemu de
projection. |If we see that using the California overal
wei ght ed average, which adjusted for the 9 different regions
and the 10 different codes, we found a 23 percent increase
over the current fee schedule for an additional cost of
about 79 mllion dollars. So using our weighted average of
all 9 regions in California, we are projecting -- should we
go with the weighted average, a 79 mllion dollar increase
or a 23 percent increase over our current fee schedule for
those 10 codes. Interestingly enough, if we | ook across the
9 regions we find that the County of Ventura has al nost a
spot on simlar results of about a 24 percent increase and
an 83 mllion dollar increase without the additional effort
of the regional adjustnent.

As | said, the study, the full study will be com ng
out in a couple of days. There will be sufficient details

for you to | ook at the nodel and make sone suggestions and

10
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comments on further refinenents.
Any questions? .
MR. STARKESON: Thank you.
The next speaker we have signed up here is Dr. Larry

Herron, California Othopedic Association.

LARRY HERRON, M D.

DR, HERRON: Good norning, I'mDr. Herron. |'man
ort hopedi ¢ surgeon in San Luis Ooispo, and | represent 2000
practicing orthopedic surgeons in this county -- or in this
state -- who treat workers' conpensation, or at |east nost
of themdo. | appreciate the opportunity to speak this
norning. |'ll be quite brief. |In sunmary, we support the
Division's increases for the treatnment codes for new
patients' evaluation and treatnent codes. As soneone whose
treated in work conp for 25 years and | ess in Medicare
rei nbursenment, any increase is greatly appreciated. On the
ot her hand, the orthopedic surgeons in this state hope that
this is an interimincrease. As you all know, it takes
significantly greater tinme and effort to treat workers'
conpensation patients conpared to your Medicare patient.
Wth the new rules, utilization reviews becone extrenely
onerous and tine consum ng, and we hope that sonetine in the

future we'll be at a neeting such as this to further

11
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i ncrease the reinbursenent. The proposal that we have has
to do with the consultation codes. Mst specialists and
ort hopedi ¢ surgeons treat patients after they' ve already
been cared for in industrial nedical groups. Short of
falling off a 4-story building and breaking their back, all
of the spine patients that | see have been treated by an

i ndustrial nmedical group, and the patient is ultimtely
referred to me for a consultation. And the consultation
consist of "lIs this patient a candidate for surgery? |Is
there any other treatnment that would be of benefit to this
patient?" O what the carrier would like is, "Is this

pati ent permanent and stationary?" And probably 19 tines
out of 20, | tell the carrier the patient is permanent and
stationary and doesn't need surgery. This is followed by
nunerous letters to "well, would you please rate this
patient."” And the patient was seen in consultation, not as
a med-l egal, and sooner or later | end up performng a cheap
nmed-|l egal for the carrier by rating the patient, talking
about future nedical care, et cetera.

So consultation codes al so need to be increased. The
overhead for just seeing a patient in a consultation is,
again, significantly greater than Medicare. And the current
consultation rates are basically out of Medicare rates. So
inthe letter that we've sent you, we've requested that you

al so consider increasing the consultation codes, the

12
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out patient consultation codes by the sane rate as the
treating codes.

Finally as soneone who treats in the | owest paying
Medi care area, ny reinbursenent is exactly the same as rura
Mssissippi. | would plead with you not to break this up
into individual areas in California but to use one overal
California rate for reinbursenent. The cost of caring for a
wor kers' conpensation patient is just the sane in ny county
as it is in San Francisco or Los Angel es.

Thank you.

MR, STARKESON: Thank you, Dr. Herron.

Next, Steve Cattolica, and you m ght want to indicate

t he organi zations you are representing since it |ooks like

several
STEVE CATTOLI CA
MR CATTOLICA: Thank you. M nane is Steve
Cattolica. | represent the California Society of Industrial

Medi ci ne and Surgery, U S. HealthWrks, and the California
Soci ety of Physical Medicine and Rehabilitation. Together
t hese groups touched the lives of approximtely 25 percent
of all the injured workers in California. Qur witten

comment s have been submtted to you. 1'd like to highlight

a coupl e of aspects of those witten coments. First of

13
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all, of course, is our fundanental support and any kind of
recognition that physicians have gone unpaid or underpaid,
In sone respects, since 1986. W'd |like to be sure, as a
previ ous speaker said, that this be considered an interim
increase, and that no inertia in these fees be created, no
standstill in the study that will go forward that should
actually do what shoul d have been done a long tinme ago with
respect to raising the fees to what's necessary. Wen we
had the opportunity to talk to the Division with respect to
t he nedical -1 egal fee schedul e, which was appropriately

i ncreased not too | ong ago, we pointed out that inflation
and the cost of renew ng business has risen around

35 percent since the earl -- late 80's.

We believe that this nove that essentially creates
parity with Medicare, in sone respects, and for a limted
nunber of codes should only be that interimincrease. W'd
also like to point out that we understand that there -- in
earlier testinmony of a public hearing with respect to
physi ci an di spensed nedi cation, that the point was nmade by
sone speakers that they were conpelled to dispense from
their offices because E and M codes were under reinbursed.
W can't dispute that. W aren't really going to speak to
that, but we'd like to just nmake the point that physician
di spensed nedications is a benefit to injured workers that

ought to be considered separately fromthis increase, and

14
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that no connection between this increase and any decrease in
that reinmbursenment formula for dispensed drugs ought to be
made. One does not bal ance out the other in any aspect.

You are likely to receive testinony at this hearing
t hat advocates that a broader set of codes be consi dered.
You may hear it orally; you may see it in witing. W would
agree with that testinony. You are likely to hear that this
proposed interimadjustnment should actually be a nmuch | arger
pronotion of Medicare than parity. W would agree with that
testinmony when it's heard. But in deciding what the fina
outcone is, the nunber of codes and the actual percentage
increase, we'd like to assure that the D vision takes into
account that paid anmounts reflected in the CWCl data and any
supposed increases fromthat paid data that your adjustnent
may reflect do not take into account MPN discounts. And so
to make an exanple, if a D vision decides that a 35 percent
wei ght ed average for all these codes is the route to go --
and I"mjust using this as an exanple -- know that the net
to the physician is going to be significantly |ess than that
due to MPN or PPO di scounts. And please consider that when
you finally come to your conclusion. Thank you.

MR. STARKESON. Thank you. M. Cattolica.

M. Mark Hayes.
111
111

15
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MARK HAYES

MR. HAYES: M nane is Mark Hayes. |'mthe president
of VoterslnjuredatWrk.org. | want to thank the panel for
the opportunity to testify today. VoterslnjuredatWrk.org is
a nonprofit organi zation that represents the interest of
enpl oyees injured in the service of California enpl oyers.

W are pleased to comment in support of the proposed
regul ati ons changes that increase fees for the 10 eval uation
and nmanagenent codes for services provided on or after
February 15, 2007. W know the workers' conp. system needs
to provide nedical care by conpetent physicians, and in
order to assure that, they need to adequately conpensate
physicians for their treatnment and services. W feel that
the current rates of these 10 codes are and have been too

| ow for several years and need to be increased. Wthout the
necessary increase, the risk of physicians choosing to no

| onger practice workers' conp. nedicine becones a real

i kel i hood. There are already too many probl ens that exist
whi ch are causing physicians to | eave a troubl ed system

The current use of utilization reviewis being abused and
does not allow physicians to treat injured workers in a
tinmely fashion. The m sapplication of the ACOEM gui deli nes
is another contributing factor, as well as the problens with

Medi cal Network Providers -- or Networks, Provider Networks.

16
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W don't need to add any nore reasons for good physicians to
| eave the system W urge you to increase the fees. Again
thank you for affording us the opportunity to present our
position on the proposed regul ations.

MR. STARKESON: Thank you, M. Hayes.

Qur next speaker is TimMdden. Just one second,

pl ease.

TI'M MADDEN

MR. MADDEN. M nane is Tim Madden, and | am
representing the California Cccupational Medicine
Physi cians, COW. W are a group of 40 occupational clinics
here in California. | wll make ny coments very brief.

W would |ike to thank the Division for your work on
this topic. W appreciate your recognition of the | ow
| evel s of reinbursenent that have been in place for over 20
years now. W appreciate your wllingness to neet with our
organi zation to discuss these issues, and with that | would
like to introduce our President, Dr. Ron Crowell, and he
wi Il give you sonme nore specific comments. Dr. Crowell is
the next person on the list so with your perm ssion.

MR. STARKESON: Yes. Certainly. Go Ahead.

111
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RONALD CROVELL, M D

DR CRONELL: Good norning. Thank you for the
opportunity. It's nice to be a part of what appears to be a
consensus.

MR. STARKESON: Dr. Crowell, could you state your
name, even though you are on the list, for the reporter.

MR CRONELL: It is Ronald Crowell, Cr-o-we-|-|

MR, STARKESON: Thank you.

MR CRONELL: | amthe owner and nedical director of
a large primary care occupational practice in the Geater
Los Angel es Area, and | am al so president of COMP, which are
40 sim |l ar practices.

We are here to, first, strongly support the proposed
regul ati ons; second, to express our sincere appreciation for
the Division, the Division's efforts to understand the
crisis the primary care providers in occupational nedicine
face based on the third | owest reinbursement schedule in the
nation, a fee schedule that really hasn't been nodified to
any significant degree in 25 years. |It's put us on the
edge, the brink of extinction, and the nessage has been
received loud and clear, and we are very, very appreciative.

We woul d further echo the previous speakers that this
shoul d be the first step in a conprehensive process, which

we know the Division is already underway wth, which wll

18
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| ead to the conplete reformulation of the Oficial Medical
Fee Schedule. W sincerely hope that that will be
acconplished this cal endar year 2007, and we offer our
assi stance in any way we can, not only nyself, but one of
our menbers, Geg Glbert with Concentra, is a nationa
expert in reinbursenent and has been through the process in
many, many states and can help with the areas that have been
successful and the areas that have been failures. W
certainly don't think California should reinvent the whee
but, wherever possible, work with the experience of others.

COW stands by its previous joint position paper,
whi ch we have submitted, in concert wth Kaiser and WOENMA,
which is the Western Chapter of ACOEM and with the Famly
Practice G oup. W have also submtted witten testinony
t oday.

| amnot going to go through the specifics but just
hi ghlight the fact that we ook to a world where RBRVS is
used as the basis, not tied to Medicare, but it gives us a
way to approach this. Mst states in this country use
RBRVS. W hope that will be tied to an inflationary
multiplier and not to the Medicare programwhich deals with
federal politics and federal budgetary issues.

We hope that when the D vision determ nes what the
ultimate multiplier will be that the issue of the

adm ni strative overhead as was defined by the Lew n report

19
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will be factored in and added to whatever the baseline
rei mbur sement .

Her et of ore, Medi care was al ways consi dered the nost
cost intensive practice, and occupational nedicine has set
new standards. This is very conplicated, very difficult.
There are real costs involved -- and | understand -- and
hopefully there will be a further elucidation of what has

transpired since the original Lewin report. MPNs have not
made |ife easier

The final coment | would like to make is with the
particular bias in primary care. W are the backbone of
wor kers' conpensation nedical care in this state. Practices
i ke mne are 100-percent occupational nedicine. W can't
do this as a lost leader. W can't mx it in with a patient
m X which includes all sorts of other patients that m ght be
better reinbursed. W depend on fair reinbursenent for what
we do. It is conplicated, and it seens to be lost in the
mx that this is a specialty.

When an outfit like Blue Cross will develop an MPN
wi th 70,000 doctors of which probably .001 percent have any
i dea of what workers' conpensation practice is, when First
Health will put out a booklet with 50 or 60,000 doctors,
this to our group is uninmaginable. W are a specialty. W
are a specialty by training and experience. There are also

Boards. It's an art as well as a science to keep injured

20
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workers in the workpl ace and get themwell quickly and
efficiently, and you just can't hand this out to any warm
physician with a heartbeat. And we all thought that's where
MPNs were going to take this system and it has in the hands
of the nost sophisticated, the self-insured. They know how
to build an MPN with just the right nunber of the very best
doct ors.

The smal|l enployers -- and I'ma small enployer -- we
are in the marketpl ace dependi ng on behaviors of insurers.
When they sign up with outfits that give you books of tens
of thousands of nanes of doctors, this is not advancing the
cause of quality occupational care in our state.

The take-hone nessage is: |In your elucidation this
year, please be sure that you cone to a formula that pays us
a fair price for the work we do so that the core of this
program survives and thrives and helps lead us into a new
year of workers' conpensation in California.

Thank you very nuch

MR STARKESON: Thank you, Dr. Crowell.

We don't have anyone else listed on the sign-up sheet
that wanted to speak here this norning. |s there anyone
el se present in the roomwho wants to speak this norning?

Yes, cone forward, sir

And pl ease state your nane for the record and hold

the m crophone very close to your nouth.

21
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MR G LBERT: WIIl do. And | hope nobody has the flu

out there. | think Alex left. Mybe he was sick
GREG d LBERT
My name is Geg Glbert. | amthe Senior

Vi ce President of Reinmbursenent and Governnental Rel ations
for Concentra Health Services. Concentra nanages the
practices of 310 occupational health centers in 40 states.
We are by far the very largest in this business.

I aminvolved in several jurisdictions officially in
nmedi cal fee conmttees -- Georgia, Maryland -- and have
advi sed other states such as Texas, lahonma, Nevada,

M chigan, with respect to their fee schedul e devel opnent.

| want to say brief comments so everybody can go hone
and have lunch and catch planes. But basically I would Iike
to say we support this increase. W ask that you keep the
fees where they are in terns of their weighting.

When we | ooked at our distribution mx of E&M codes,
we cane up with about a 13-percent increase fromthe
Oficial Medical Fee Schedule. W still need to | ook at the
anal ysis and report that Al ex nentioned to understand what
differences are there, but | amsure they are probably
geogr aphi c.
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So we support this increase. W ask and urge you to
conti nue down the pathway of devel oping and reform ng the
exi sting fee schedule. There is lots of work to be done,
and inequities still exist. W just ask that you continue
down that pathway, and we offer our help, ny help, and the
organi zation's help related to that devel opnent.

Thank you.

MR. STARKESON: Thank you.

Is there anyone el se here present that wants to
testify or nmake comments on the regulations? | am not
seei ng any hands or any other indications.

If there is no one else who is going to testify, we
will be closing the hearing. You will have the opportunity
to file witten comments today until five o' clock this
afternoon either by fax or e-mail or by actual delivery to
the headquarters office in Qakl and.

On behal f of the Acting Adm nistrative Director,

Ms. Carrie Nevans, | amgoing to close the hearing and
extend our thanks and appreciation for your attendance and
the testinony that you have given here this norning. The
hearing i s now cl osed.

(The Public Hearing was concluded at 10:38 a.m)

* * *
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REPORTERS CERTI FI CATI ON

I, Gail Paige-Washington, Oficial Hearing Reporter
for the State of California, Departnent of Industrial
Rel ati ons, Workers' Conpensation Appeal s Board, do hereby
certify that:

The foregoing matter was reported by nyself and Paul a
@Quild, Oficial Hearing Reporters for the Wrkers'
Conmpensat i on Appeal s Boar d;

The preceding transcription of proceedi ngs was
acconpl i shed via conputer-aided transcription, with the aid
of audi ot ape backup, to the best of our ability.

| thereafter nerged the respective sections of the
el ectronic file portions of transcript to produce this
transcript of one volune, being a true and conplete
transcription of the proceedings held on January 24, 2007,
in the matter identified on the first page hereof.

Dated: January 26, 2007

Gai | Pai ge- Vashi ngt on
O ficial Hearing Reporter
Wr kers' Conpensati on Appeal s Board
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