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1 PROCEEDI NGS

2
3 M5. GORMLEY: (Good afternoon. Thank you for
4| comng today. | am Tess Gornl ey, special advisor to

5 the director of the Departnment of Industrial Relations,
6| and this is a public hearing for the Return-to-Wrk

7| Suppl enental Program

8 Pl ease make sure you sign in the sign-in sheet
9| and indicate if you want to testify. | would like to
10| introduce the other DIR staff nmenber here today, Nathan
11| Schmdt, attorney fromthe office of the director, and
12| Sylvia Cabral es Return-to-Wrk Suppl enental manager,

13| and our court reporter is Celinda Aligada.

14 When you cone up to testify, please |eave your
15| business card with Celinda and al so state your nane.

16 | Al testinony given today will be taken down by

17| Celinda. |If you have any witten testinony you want to
18| hand in, please give it to Sylvia or tone. | wll

19 | check that they want to testify and we al so check to

20| see if anyone has decided to coment.

21 The hearing will continue as long as there are
22 | people present who wish to comrent on the regul ati ons,
23| but it will close at 4:30 P.M

24 Witten coments can be given to Sylvia or to

25| e if you have themwi th you or will be accepted by fax
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1| or e-nmail or delivery to the Gakland office up to

2] 5:00 P.M today.

3 The purpose of these hearings is to receive

41 coments on the proposed Return-to-Wrk Suppl enent al

5| Program Regul ati ons, and we wel cone any comments you

6| have about that.

7 Al l your comments given here today encl osed in
8| witing will be considered by the director in

9| determ ning what revisions we nmay nmake to the

10 | regul ati ons.

11 Pl ease restrict the subject of your comments
12| to the reqgulations and to any suggesti ons you have for
13| changes to the proposed regul ations. Also, please

141 |imt comrents to ten mnutes in length. W wll not
15| enter into any discussions this afternoon, although, we
16 | may ask for clarification or ask you to el aborate

17| further on any points you under st and.

18 Agai n, when you cone up to give your

19 | testinony, please give your business card to Celinda so
20 | we can get your correct spelling of your nane. And if
21| you want, you can speak in the m crophone and identify
22 | yourself before starting with your testinony.

23 So would the first speaker cone to the

24 | m crophone and introduce yourself.

25 MR. McLAUGHLIN:  Good afternoon. M nane is
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Robert MLaughlin, and |I'man attorney representing
I njured workers in San Diego, and |I'mal so a nenber of
the California Applicant Attorney's Associ ation.

First I'd like to thank the adm ni strator
director and the departnment for the hard work they did
on these regulations. It is clear that they have
| ooked at the RAND study and have reviewed them And
there's much to |ike about the regulations. They're
sinple and they' re efficient which neans they' Il be | ow
cost for admnistrating this programwhich | think is

an excell ent idea.

| also like the fact that -- perhaps we can
enphasize a little nore that the $120 mllion needs to
be paid out each year. It is clear fromthe

| egi sl ative goal that the intent was to nake sure that
120 mllion gets to the injured workers that need it
t he nost.

And towards that there is a bit of an issue
because we're going to have approximately three years
of back-paynents by the tinme these start getting paid
out, and so | know that you said the $5,000 woul d be
revi ewed each year to see if it needs to be changed,
but you need to take into account that there may be a,
| i ke, a nouse going through a snake effect.

| have sone clients that were eligible for
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this fund in 2013. | have done ny best to keep track
of them however, sone have |left the state and sone
have | eft the country. So the anobunt that you're
anticipating, assumng all the funds are there, you
m ght find you have an excess that you m ght have to
reeval uate and then after that go back to the 5, 000

| evel, so ask that you take that into account.

Wth regards to what |'mmainly here about is
assessability. First of all, | know that yesterday
there were comments nmade that the notification this
week put on page six about these funds, you really need
to make that nore up front for injured workers.
Remenber what | was telling you, | don't always know
where all ny injured workers were that were eligible,
many have |eft the state so they may not be able to get
ahold of nme or they may not even want to. So you need
to make sure they're notified of this right.

Secondly, | would also like to tal k about the
fact that the application ought to be filled on-Iine.
In San Diego we not only represent San Di ego County at
our board but also Inperial County, and for sone of ny
clients that is a two-and-a-half drive to get to the
WCAB in San Diego unless you drive like ny wife then
it's two hours. But for nost people who followthe

speed limt, it's tw-and-a-half-hours fromcertain
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areas. And | was wondering if there was any way we
could use the EDD offices because they have conputer
banks already there, especially |ooking for jobs. |
know that there is the, |I think the American's Job
Center of California. They have four offices in
| nperial County, two in El Centro, one in Brawl ey --
actually, one in Calexico and one in Wnterhaven, and
that would nmake it so accessible for themto use those
conputers at that |location to access on-line, plus
t here woul d be people there to maybe assist themif
t hem got stuck. So that would be very val uabl e
because, what |'mafraid of is, that making it only
avai |l abl e online, sone of ny clients don't have
i nternet access, they just don't have the resource for
the funds, now you throw in the fact that they're going
to be eligible for this fund because they lost their
job. Funds are going to be even harder for themto get
I nternet access and driving two-and-a-half-hours up to
the WCAB in San Diego may al so not be financially
viable for them

For that reason | al so think perhaps an
application should be mailed to them so they can just
signit and nmail it back in, that would be the cost of
a stanp but that would be a little bit better. Al so |

noticed that the regulations indicate there's going to
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be a web page set up for the DIR for this. |'mnot
sure what you're going to do about the |Ianguage

probl ens; however, | notice on the EDD website, when |
was just there the other day |ooking up where all their
offices are, they actually have a Google button, when
you click it, and in 81 different |anguages you could
have that page translated. 1I1t'd be nice if the DIR

could do sonething like that to assist these injured

wor kers. | don't have any ot her comments.
M5. GORMLEY: Thank you.
M5. SCHOENFELDER: |'m Christel Schoenfel der.

"' man applicant attorney, and | am al so representative
of the California Applicant Attorney's Association. So
SB63 went into effect on January 1st of 2013. W had a
prol onged period of tine where it seened |ike we could
not get those regulations up for access to those
i njured workers, and so today | wanted to describe the
situation as real as | possibly can.

So on March 5th of 2014, | was representing an
I njured worker who was in desperate financial straits.
Due to the AVME Wirk Restrictions she could not return
back to her job as a night cook naking $12 an hour. On
top of dealing with the aftermath of her work injury,
we were trying to get her a $1,000 permanent disability

advance whi ch was not granted.
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1 So on May 29th, 2014, she settled her case.

2| She did receive the supplenental job displacenent

3| voucher. She gave up her right to future nedi cal

4 | because she needed the funds so badly, and based on the
5| RAND study, we can presune she probably has not found

6| another job or has sone significant earnings |lost. She
7| has been waiting nearly seven nonths, and she's goi ng

8| to have to continue to wait for access to the funds.

9 Al t hough the fund nonies wll not conplete

10 | eradicate her pain or help her pay all of her bills,

11| certainly it is sonething that woul d ease sone very

12| brief, quick financial hardship for her.

13 | do represent another injured worker as

14 | Robert MLaughlin had indicated who al so settled her

15| case. She has a stipulated award -- she has al ready

16 | received the voucher, as well. She's been waiting for
17| nearly five nonths for her voucher funds, suppl enental
18 | funds, and she's going to have to continue to wait for
19 | that.

20 | amcertainly concerned when | read the

21| regul ations about notice to these clients. The Statute
22| of Limtation begins to run for themone year fromthe
23| effective date of the regul ations, and ny understandi ng
24| is that notice is going to be via publication on the

25| DIR website. Both of these | adies may not have
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1| internet access, and so | am concerned that they wll

2| not know how they can actually access the fund noni es.
3 One additional comment |'d like to make, it is
41 not lost on ne that both of these injured workers that
5| | represent are females and they are both femal es over
6| the age of 40. And so | would respectfully request

7| that the Departnent of Industrial Relations track the
8 | gender of the applicants for this fund noney because if
9| it shows the disproportionate anmount of fenale

10| applicants is sonething that | believe the Conmm ssion
11| on Health and Safety and Workers' Conpensation should
12 | study. Thank you.

13 MR. GRAHAM  (Good afternoon. Brent G aham on
14 | behalf of Latino Conp. |'mthe past president of

15| Latino Conp and the current |egislative share. Latino
16 | Conp thanks the adm nistration for allowing us to

17 | comrent on the Return-to-Wrk fund regul ati ons and

18| related matters. Latino Conp's perspective is to

19 | consider how the regulations will inpact the injured

20 | worker as they navigate their way through and out of

21| this conplicated system W have a coupl e areas of

22 | concern about the proposed regul ations.

23 First is the ability of Spanish speakers or

24 | ot her non-English speakers to even conprehend that they

25| are entitled to participate in the Return-to-Wrk Fund.
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1] 1 don't see in the regulations that they're going to be
2] in Spanish or required, that the notices are going to

3| be in Spanish, and for all of the hundreds of thousands
41 or, frankly, mllions of non-English speakers who speak
5| a language other than English or Spanish, there needs

6| to be a way for themto understand and apply for these
7| funds.

8 Second, given the decreases in benefits for

9| all the injured workers brought about SB863, the

10| $120 mllion Return-to-Wrk fund was pronised to be

11| available to offset sone of the benefits decrease.

12| We're now two years down the line, presunedly 240

13| mllion should be in the Return-to-Wrk fund avail abl e
14| for people to apply for. So | would hope that the

15| admnistration airs on the side of given too nuch to

16 | the injured workers who are eligible and exhausting

17| those 240 mllion dollars which should be sitting there
18| rather than airing on the side of too little and then
19 | later on changing the anmobunt that is provided.

20 The RAND study which is the basis for the

21| proposed regul ations basically gives a range of $4, 950
22| to $11,662 for each eligible injured worker. Latino

23| Conp woul d propose that the adm nistration change the
24| reqgulations so that the nmaxi mum $11,662 is provided to

25| each eligible worker.
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1 Based on the RAND study, obviously this is

2] just a small fraction of the actual earning | osses that
3| each of these eligible injured workers has suffered and
41 we think they should be entitled to the maxi num

S Second issue or third concern that Latino Conp
6| has is that under the RAND study, there's an assunption
7| that the usage rate for the supplenental job

8 | displacenent benefit, the vouchers, wll double from

9| its current |level based on the fact there's additional
10 | funds avail able. That assunption is not backed up by
11 | any study, data or evidence, rather, it's based on the
12 | assunption that people would use the supplenental job
13 | displacenent benefits simlar to the usage rate under
14| the old vocational rehabilitation system which went out
15| of use ten years ago; however, there's two critical

16 | differences: One, is that under the old vocational

17| rehabilitation system injured workers were actually

18| paid while they were going to school. Under the

19 | current voucher programthere is no such paynent.

20 Secondly, the old vocational rehabilitation

21| programhad 16,000 in funds available to the injured

22| worker to use for retraining. oviously, we only have
23| 6,000 under the current voucher programfor these

241 injury 1113. So | think it's wong and erroneous to

25| assune that automatically the participation rate wl|l
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doubl e because of the availability of the
Return-to-Wrk fund. So | think that the nunbers need
to be | ooked at again which is basically giving the
maxi mum 11, 662 which is the anount fromthe RAND white
paper, table five.

Lastly, there's a third, fourth barrier for
I njured workers to be able to obtain participation
eligibility under the Return-to-Wrk fund, that is the
current suppl enent job displacenent benefit
requi renent, requiring Form 10133.36 which is the
Return-to-Wrk formthat has to be filled out by either
the treating doctor, QVE, AME, or anyone else froma
nmedi cal standpoint that finds the injured worker
per manent stationary. That formis required to obtain
a suppl enental job displacenent benefit which is a
requi rement to obtain participation for Return-to-Wrk
f und.

Unfortunately, because the newness of this

form it's been revised 1114, the vast majority of

treating doctors, QWE's, and AME's do not fill out this
form have no idea they're supposed to fill out this
formwhich wll have the effects of tens or hundreds of

t housands of injured work who otherwi se are not able to
go back to their jobs and they're going to suffer 90%

or higher loss of earnings according to the RAND st udy
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1| fromgetting their share of the Return-to-Wrk fund.

2] So | would hope there would be a way in these

3| regulations to publicize and encourage the doctor to do
4|1 what they're supposed to do, which is to fill out the

5| WC Form 10133.36. Latino Conp thanks you for your

6| tine.

7 M5. GORMLEY: Next speaker.

8 MR. DELATORRE: Good afternoon. M nane is
9| Bernardo Delatorre. |'mhere on behalf of Conp. [|'m
10| the president of Conp. And first of all, I'd Ilike to

11| thank the Departnent of Industrial Relations for
12| allowing public input and allowng us to read and to

13| comment on these regul ations, proposed regul ati ons.

14 | would also like to coment on how sinple it
15| is and how easy it can be for nbpst workers to acquire
16 | this Return-to-Wrk Fund. However, | believe it needs

17| a little bit nore sinplification, but the basic problem
18| being is, unfortunately, even though we depend on our

19| internet and we depend on our smart phones and we can
20| get the latest information we want in an instance, not
21| everyone can do that. And those are the people who

22| need these forns, those are the people who need this

23| noney. Nowin order to do that, we should be able to
24| have a printed formto apply for this. And even nore

25| inportant than the printed form it should also be in
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1| the languages that the injured worker speak. To not

2| have a printed formand to not have it in the | anguages
3| the injured workers speak and in addition I'd like to

41 thank the speaker from Latino Conp regarding the form
5| 10133.36, the way the regulations are made up, it's

6| really now one set of regul ations.

7 And what |'mtal king about is the suppl enent al
8| job displacenent benefit regulations are now

9| intertwined with the Return-to-Wrk regulations, really
10 | making themone set. And the requirenent of this form
11 | which doctors are not filling out so carriers are not
12 | paying out, or not sending out the voucher, so those

13| people wll not be able to get the Return-to-Wrk Fund.
14 | believe it can be resolved very sinply by

15| saying that if any doctor finds a person PNS after 113

16 | and does not fill out this form that report is not
17 | substantial evidence. It is not valid until that form
18| is filled out, for any purposes. Once that formis

19| then acquired and the person can acquire this voucher,
20| then they can apply for the Return-to-Wrk Fund which
21| again should be in the | anguage of the people speaking,
22| should be sinplified to require to have soneone

23| internet access as commopn as nost of us, maybe all of
24| us in this roomhave, not everyone has it. And to

25| |leave it as it is would seenmngly require that only
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1| those workers who have an attorney are going to be able
2] to get this voucher, and | believe the Return-to-Wrk

3| Fund and the voucher is now being set up so that they

41 wll not need an attorney.

5 So, therefore, these regulations are

6| contradicting the intent of the Return-to-Wrk Fund.

71 So | believe it can be fixed, either require this from
8| the very beginning, require these doctors that their

9| report will not be valid which my not be paid for

10| wuntil they fill out this formor also that this form

11| not be necessary to get the voucher. Either way |

12| believe that would be the sinplification. Again, thank
13| you for your tine.

14 M5. GORMLEY: Thank you. Anybody el se want to
15| testify? So we're open until 4:30.

16 MR. RUEDAFLORES: Good afternoon, everybody.

17| Tomrmy A Ruedaflores, and |I'm a consuner advocate, a

18 | menber of Conp and Latino Conp and basically try to

19| fight for the rights of injured workers. A lot of this
20 | stuff that has already been said by ny state coll eagues
21| already. | won't try to reiterate, but | wanted to

22| tell everyone here, and it's going to consider this

23| right to work fund, you know, practicing as an

24| applicant's | awer over 30 years we seen the 80's where

25| the old rehab benefits included a stipend so our
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clients could live while they go through school, you
know, that has been |egislated out. W're now just

|l eft with a voucher which is only $6, 000, and back in
2012 when these regul ati ons were again getting
rewitten, we got the right to Return-to-Wrk Fund of
120 mllion which was supposed to hel p our clients out
that had a great | oss of earning capacity based on the
current AMA Cuides and ratings that take place now.

So what I'd like to say, | don't knowif |I'm
talking too close to this -- | would Iike to say that
there shouldn't be a ot of restrictions for our
I njured workers in order to get what they're due. The
form DWC 10133. 36 says, ny col |l eagues have al ready
i ndi cated to everybody here, is another barrier that is
so new t hat nost AME doctors, QVE doctors or treating
doctors, don't even fill themout. So when they're not
filled out our clients cannot get a voucher. So it
doesn't nmake sense to ne or to ny clients to say that
formis a prerequisite to get what they deserve in that
t hey have suffered a great earning |loss capacity due to
their work injury.

Also, many of ny clients are illiterate. Now
| could count the dozens and dozens and dozens and
dozens of clients over the years that will make an

appointnment with ne just for ne to read a letter from
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t he i nsurance conpany, their daughter coul dn't deciph
it, their sons whose in our schools, their famly, so
they cone to us, the lawers or the representatives,
make sure they don't create an error.

So even if they get a form oftentines they
don't understand it because of the conprehension
problens, and if you |look at current studies in this
great state of ours -- | forget the two or three
cities, one was El Centro, but we had the worse
schooling and illiteracy rate in our country. So to
put an additional burden on a worker to get what he
deserves, we feel that isn't valid or correct or it
shoul dn't be done.

VWhat's wwong with the representative or if
they're in pro per with their famly, just sending a
sinple notice or letter to the carrier that I would
|like to be entitled to ny work to fund noni es, please
tell me what | need to do. That's what we think that

shoul d happen. No nore for the barriers.

Also, it is cone to our understandi ng sone of

t he vouchers notwithstanding the fact that they are

illegal to settle, get settled any way, a PR agreenen
to what | call the "back door," at sonetines these ar
resol ved by our own client's representatives so there

won't be a voucher to inplenent, there won't be a

er

to

t,

e
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voucher to get, and oftentines those clients don't
under st and when they settlenent matters, that that
coul d have been snuck in there in a 9 to 12, 13-page
CNR agenda. So that's why we feel there shouldn't be a
barrier or a notice requirenent by a doctor to get
these funds that were promi sed to us by our great
California | egislator back in 2012.

And if the terns of the fund being 120
mllion, nowit should be 240 mllion, and it should
clinb yet again another fiscal year. So there is
enough funding to provide that noney whether they use a
voucher or not, you know, the crux of the decision was
to conpensate injured workers for anticipated earning
| osses due to the AMA guides and the ratings which
undercut a lot of the value of their clains that were
based on the old schedules we used to use from 1913 up
to 2004.

And that's why we feel that there shouldn't be
nore stringent controls like that notice. It should be
we as their applicants or themas they represent
t hensel ves should ask for it through a sinple letter
through a carrier. And it shouldn't be dependant on a
voucher because there are still a lot of in pro pers in
the system and oftentines they don't understand

procedural forns of what needs to be done by those
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1| third parties such as a doctor to get what they

2| deserve.

3 And recently in ny practice, | haven't seen

41 that formyet. And | stand corrected if it's not out
5| yet, but we're fighting for vouchers that the board or
6| at settling conferences with nothing froma doctor,

7|1 just basically his report. And that's why nyself being
8| president of Latino Conp and a consuner advocate and a
9| board of direct of Conp and us representing injured

10 | workers for many years, keep it sinple. Don't put nore
11 | burdensone requirenents on people that are necessary
12| and don't assune the representative or their doctor is
13| going to follow all procedural requirenents. It

14 | shouldn't be that stringent, that burdensone and that
15| difficult.

16 We al ways get benefits through letters or

171 notices on their cases or injuries and that's the way
18| it should be done and there wll be enough funds, 240
19 mllion and counting, to conpensate those injured

20 | workers. Thank you.

21 M5. GORMLEY: Thank you.

22 It's 4:30 P.M now. The hearing for the

23| return to work supplenental programregulations is

24 | cl osed.

25 (Proceedi ngs adj our ned.)
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|, CELI NDA ALI GADA, CSR. No.

CERTI FI CATI ON

13724, Certified

Short hand Reporter for the State of California, do

her eby certify;

That sai d proceedi ngs were taken down by
me in shorthand at the tine and place therein nanmed and

were thereafter transcri bed by neans of conputer-aided

transcription;

and the sane |

S a true, correct and

conplete transcript of said proceedings.

further certi

counsel nor attorney for any

in any way interested in the

that | amnot related to any

W TNESS ny

hand this

fy that I am not of
of the parties hereto or

events of this cause and

party hereto.
day of

2014.

CELI NDA

ALI GADA C. S. R No. 13724
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            1                     P R O C E E D I N G S



            2



            3             MS. GORMLEY:  Good afternoon.  Thank you for



            4    coming today.  I am Tess Gormley, special advisor to



            5    the director of the Department of Industrial Relations,



            6    and this is a public hearing for the Return-to-Work



            7    Supplemental Program.



            8             Please make sure you sign in the sign-in sheet



            9    and indicate if you want to testify.  I would like to



           10    introduce the other DIR staff member here today, Nathan



           11    Schmidt, attorney from the office of the director, and



           12    Sylvia Cabrales Return-to-Work Supplemental manager,



           13    and our court reporter is Celinda Aligada.



           14             When you come up to testify, please leave your



           15    business card with Celinda and also state your name.



           16    All testimony given today will be taken down by



           17    Celinda.  If you have any written testimony you want to



           18    hand in, please give it to Sylvia or to me.  I will



           19    check that they want to testify and we also check to



           20    see if anyone has decided to comment.



           21             The hearing will continue as long as there are



           22    people present who wish to comment on the regulations,



           23    but it will close at 4:30 P.M.



           24             Written comments can be given to Sylvia or to



           25    me if you have them with you or will be accepted by fax
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            1    or e-mail or delivery to the Oakland office up to



            2    5:00 P.M. today.



            3             The purpose of these hearings is to receive



            4    comments on the proposed Return-to-Work Supplemental



            5    Program Regulations, and we welcome any comments you



            6    have about that.



            7             All your comments given here today enclosed in



            8    writing will be considered by the director in



            9    determining what revisions we may make to the



           10    regulations.



           11             Please restrict the subject of your comments



           12    to the regulations and to any suggestions you have for



           13    changes to the proposed regulations.  Also, please



           14    limit comments to ten minutes in length.  We will not



           15    enter into any discussions this afternoon, although, we



           16    may ask for clarification or ask you to elaborate



           17    further on any points you understand.



           18             Again, when you come up to give your



           19    testimony, please give your business card to Celinda so



           20    we can get your correct spelling of your name.  And if



           21    you want, you can speak in the microphone and identify



           22    yourself before starting with your testimony.



           23             So would the first speaker come to the



           24    microphone and introduce yourself.



           25             MR. McLAUGHLIN:  Good afternoon.  My name is
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            1    Robert McLaughlin, and I'm an attorney representing



            2    injured workers in San Diego, and I'm also a member of



            3    the California Applicant Attorney's Association.



            4             First I'd like to thank the administrator



            5    director and the department for the hard work they did



            6    on these regulations.  It is clear that they have



            7    looked at the RAND study and have reviewed them.  And



            8    there's much to like about the regulations.  They're



            9    simple and they're efficient which means they'll be low



           10    cost for administrating this program which I think is



           11    an excellent idea.



           12             I also like the fact that -- perhaps we can



           13    emphasize a little more that the $120 million needs to



           14    be paid out each year.  It is clear from the



           15    legislative goal that the intent was to make sure that



           16    120 million gets to the injured workers that need it



           17    the most.



           18             And towards that there is a bit of an issue



           19    because we're going to have approximately three years



           20    of back-payments by the time these start getting paid



           21    out, and so I know that you said the $5,000 would be



           22    reviewed each year to see if it needs to be changed,



           23    but you need to take into account that there may be a,



           24    like, a mouse going through a snake effect.



           25             I have some clients that were eligible for
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            1    this fund in 2013.  I have done my best to keep track



            2    of them; however, some have left the state and some



            3    have left the country.  So the amount that you're



            4    anticipating, assuming all the funds are there, you



            5    might find you have an excess that you might have to



            6    reevaluate and then after that go back to the 5,000



            7    level, so ask that you take that into account.



            8             With regards to what I'm mainly here about is



            9    assessability.  First of all, I know that yesterday



           10    there were comments made that the notification this



           11    week put on page six about these funds, you really need



           12    to make that more up front for injured workers.



           13    Remember what I was telling you, I don't always know



           14    where all my injured workers were that were eligible,



           15    many have left the state so they may not be able to get



           16    ahold of me or they may not even want to.  So you need



           17    to make sure they're notified of this right.



           18             Secondly, I would also like to talk about the



           19    fact that the application ought to be filled on-line.



           20    In San Diego we not only represent San Diego County at



           21    our board but also Imperial County, and for some of my



           22    clients that is a two-and-a-half drive to get to the



           23    WCAB in San Diego unless you drive like my wife then



           24    it's two hours.  But for most people who follow the



           25    speed limit, it's two-and-a-half-hours from certain
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            1    areas.  And I was wondering if there was any way we



            2    could use the EDD offices because they have computer



            3    banks already there, especially looking for jobs.  I



            4    know that there is the, I think the American's Job



            5    Center of California.  They have four offices in



            6    Imperial County, two in El Centro, one in Brawley --



            7    actually, one in Calexico and one in Winterhaven, and



            8    that would make it so accessible for them to use those



            9    computers at that location to access on-line, plus



           10    there would be people there to maybe assist them if



           11    them got stuck.  So that would be very valuable



           12    because, what I'm afraid of is, that making it only



           13    available online, some of my clients don't have



           14    internet access, they just don't have the resource for



           15    the funds, now you throw in the fact that they're going



           16    to be eligible for this fund because they lost their



           17    job.  Funds are going to be even harder for them to get



           18    internet access and driving two-and-a-half-hours up to



           19    the WCAB in San Diego may also not be financially



           20    viable for them.



           21             For that reason I also think perhaps an



           22    application should be mailed to them so they can just



           23    sign it and mail it back in, that would be the cost of



           24    a stamp but that would be a little bit better.  Also I



           25    noticed that the regulations indicate there's going to
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            1    be a web page set up for the DIR for this.  I'm not



            2    sure what you're going to do about the language



            3    problems; however, I notice on the EDD website, when I



            4    was just there the other day looking up where all their



            5    offices are, they actually have a Google button, when



            6    you click it, and in 81 different languages you could



            7    have that page translated.  It'd be nice if the DIR



            8    could do something like that to assist these injured



            9    workers.  I don't have any other comments.



           10             MS. GORMLEY:  Thank you.



           11             MS. SCHOENFELDER:  I'm Christel Schoenfelder.



           12    I'm an applicant attorney, and I am also representative



           13    of the California Applicant Attorney's Association.  So



           14    SB63 went into effect on January 1st of 2013.  We had a



           15    prolonged period of time where it seemed like we could



           16    not get those regulations up for access to those



           17    injured workers, and so today I wanted to describe the



           18    situation as real as I possibly can.



           19             So on March 5th of 2014, I was representing an



           20    injured worker who was in desperate financial straits.



           21    Due to the AME Work Restrictions she could not return



           22    back to her job as a night cook making $12 an hour.  On



           23    top of dealing with the aftermath of her work injury,



           24    we were trying to get her a $1,000 permanent disability



           25    advance which was not granted.









                                                                       7

�

















            1             So on May 29th, 2014, she settled her case.



            2    She did receive the supplemental job displacement



            3    voucher.  She gave up her right to future medical



            4    because she needed the funds so badly, and based on the



            5    RAND study, we can presume she probably has not found



            6    another job or has some significant earnings lost.  She



            7    has been waiting nearly seven months, and she's going



            8    to have to continue to wait for access to the funds.



            9             Although the fund monies will not complete



           10    eradicate her pain or help her pay all of her bills,



           11    certainly it is something that would ease some very



           12    brief, quick financial hardship for her.



           13             I do represent another injured worker as



           14    Robert McLaughlin had indicated who also settled her



           15    case.  She has a stipulated award -- she has already



           16    received the voucher, as well.  She's been waiting for



           17    nearly five months for her voucher funds, supplemental



           18    funds, and she's going to have to continue to wait for



           19    that.



           20             I am certainly concerned when I read the



           21    regulations about notice to these clients.  The Statute



           22    of Limitation begins to run for them one year from the



           23    effective date of the regulations, and my understanding



           24    is that notice is going to be via publication on the



           25    DIR website.  Both of these ladies may not have
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            1    internet access, and so I am concerned that they will



            2    not know how they can actually access the fund monies.



            3             One additional comment I'd like to make, it is



            4    not lost on me that both of these injured workers that



            5    I represent are females and they are both females over



            6    the age of 40.  And so I would respectfully request



            7    that the Department of Industrial Relations track the



            8    gender of the applicants for this fund money because if



            9    it shows the disproportionate amount of female



           10    applicants is something that I believe the Commission



           11    on Health and Safety and Workers' Compensation should



           12    study.  Thank you.



           13             MR. GRAHAM:  Good afternoon.  Brent Graham on



           14    behalf of Latino Comp.  I'm the past president of



           15    Latino Comp and the current legislative share.  Latino



           16    Comp thanks the administration for allowing us to



           17    comment on the Return-to-Work fund regulations and



           18    related matters.  Latino Comp's perspective is to



           19    consider how the regulations will impact the injured



           20    worker as they navigate their way through and out of



           21    this complicated system.  We have a couple areas of



           22    concern about the proposed regulations.



           23             First is the ability of Spanish speakers or



           24    other non-English speakers to even comprehend that they



           25    are entitled to participate in the Return-to-Work Fund.
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            1    I don't see in the regulations that they're going to be



            2    in Spanish or required, that the notices are going to



            3    be in Spanish, and for all of the hundreds of thousands



            4    or, frankly, millions of non-English speakers who speak



            5    a language other than English or Spanish, there needs



            6    to be a way for them to understand and apply for these



            7    funds.



            8             Second, given the decreases in benefits for



            9    all the injured workers brought about SB863, the



           10    $120 million Return-to-Work fund was promised to be



           11    available to offset some of the benefits decrease.



           12    We're now two years down the line, presumedly 240



           13    million should be in the Return-to-Work fund available



           14    for people to apply for.  So I would hope that the



           15    administration airs on the side of given too much to



           16    the injured workers who are eligible and exhausting



           17    those 240 million dollars which should be sitting there



           18    rather than airing on the side of too little and then



           19    later on changing the amount that is provided.



           20             The RAND study which is the basis for the



           21    proposed regulations basically gives a range of $4,950



           22    to $11,662 for each eligible injured worker.  Latino



           23    Comp would propose that the administration change the



           24    regulations so that the maximum $11,662 is provided to



           25    each eligible worker.









                                                                      10

�

















            1             Based on the RAND study, obviously this is



            2    just a small fraction of the actual earning losses that



            3    each of these eligible injured workers has suffered and



            4    we think they should be entitled to the maximum.



            5             Second issue or third concern that Latino Comp



            6    has is that under the RAND study, there's an assumption



            7    that the usage rate for the supplemental job



            8    displacement benefit, the vouchers, will double from



            9    its current level based on the fact there's additional



           10    funds available.  That assumption is not backed up by



           11    any study, data or evidence, rather, it's based on the



           12    assumption that people would use the supplemental job



           13    displacement benefits similar to the usage rate under



           14    the old vocational rehabilitation system which went out



           15    of use ten years ago; however, there's two critical



           16    differences:  One, is that under the old vocational



           17    rehabilitation system, injured workers were actually



           18    paid while they were going to school.  Under the



           19    current voucher program there is no such payment.



           20             Secondly, the old vocational rehabilitation



           21    program had 16,000 in funds available to the injured



           22    worker to use for retraining.  Obviously, we only have



           23    6,000 under the current voucher program for these



           24    injury 1113.  So I think it's wrong and erroneous to



           25    assume that automatically the participation rate will
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            1    double because of the availability of the



            2    Return-to-Work fund.  So I think that the numbers need



            3    to be looked at again which is basically giving the



            4    maximum 11,662 which is the amount from the RAND white



            5    paper, table five.



            6             Lastly, there's a third, fourth barrier for



            7    injured workers to be able to obtain participation



            8    eligibility under the Return-to-Work fund, that is the



            9    current supplement job displacement benefit



           10    requirement, requiring Form 10133.36 which is the



           11    Return-to-Work form that has to be filled out by either



           12    the treating doctor, QME, AME, or anyone else from a



           13    medical standpoint that finds the injured worker



           14    permanent stationary.  That form is required to obtain



           15    a supplemental job displacement benefit which is a



           16    requirement to obtain participation for Return-to-Work



           17    fund.



           18             Unfortunately, because the newness of this



           19    form, it's been revised 1114, the vast majority of



           20    treating doctors, QME's, and AME's do not fill out this



           21    form, have no idea they're supposed to fill out this



           22    form which will have the effects of tens or hundreds of



           23    thousands of injured work who otherwise are not able to



           24    go back to their jobs and they're going to suffer 90%



           25    or higher loss of earnings according to the RAND study
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            1    from getting their share of the Return-to-Work fund.



            2    So I would hope there would be a way in these



            3    regulations to publicize and encourage the doctor to do



            4    what they're supposed to do, which is to fill out the



            5    WC Form 10133.36.  Latino Comp thanks you for your



            6    time.



            7             MS. GORMLEY:  Next speaker.



            8             MR. DELATORRE:  Good afternoon.  My name is



            9    Bernardo Delatorre.  I'm here on behalf of Comp.  I'm



           10    the president of Comp.  And first of all, I'd like to



           11    thank the Department of Industrial Relations for



           12    allowing public input and allowing us to read and to



           13    comment on these regulations, proposed regulations.



           14             I would also like to comment on how simple it



           15    is and how easy it can be for most workers to acquire



           16    this Return-to-Work Fund.  However, I believe it needs



           17    a little bit more simplification, but the basic problem



           18    being is, unfortunately, even though we depend on our



           19    internet and we depend on our smart phones and we can



           20    get the latest information we want in an instance, not



           21    everyone can do that.  And those are the people who



           22    need these forms, those are the people who need this



           23    money.  Now in order to do that, we should be able to



           24    have a printed form to apply for this.  And even more



           25    important than the printed form, it should also be in
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            1    the languages that the injured worker speak.  To not



            2    have a printed form and to not have it in the languages



            3    the injured workers speak and in addition I'd like to



            4    thank the speaker from Latino Comp regarding the form



            5    10133.36, the way the regulations are made up, it's



            6    really now one set of regulations.



            7             And what I'm talking about is the supplemental



            8    job displacement benefit regulations are now



            9    intertwined with the Return-to-Work regulations, really



           10    making them one set.  And the requirement of this form,



           11    which doctors are not filling out so carriers are not



           12    paying out, or not sending out the voucher, so those



           13    people will not be able to get the Return-to-Work Fund.



           14             I believe it can be resolved very simply by



           15    saying that if any doctor finds a person PNS after 113



           16    and does not fill out this form, that report is not



           17    substantial evidence.  It is not valid until that form



           18    is filled out, for any purposes.  Once that form is



           19    then acquired and the person can acquire this voucher,



           20    then they can apply for the Return-to-Work Fund which



           21    again should be in the language of the people speaking,



           22    should be simplified to require to have someone



           23    internet access as common as most of us, maybe all of



           24    us in this room have, not everyone has it.  And to



           25    leave it as it is would seemingly require that only
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            1    those workers who have an attorney are going to be able



            2    to get this voucher, and I believe the Return-to-Work



            3    Fund and the voucher is now being set up so that they



            4    will not need an attorney.



            5             So, therefore, these regulations are



            6    contradicting the intent of the Return-to-Work Fund.



            7    So I believe it can be fixed, either require this from



            8    the very beginning, require these doctors that their



            9    report will not be valid which may not be paid for



           10    until they fill out this form or also that this form



           11    not be necessary to get the voucher.  Either way I



           12    believe that would be the simplification.  Again, thank



           13    you for your time.



           14             MS. GORMLEY:  Thank you.  Anybody else want to



           15    testify?  So we're open until 4:30.



           16             MR. RUEDAFLORES:  Good afternoon, everybody.



           17    Tommy A. Ruedaflores, and I'm a consumer advocate, a



           18    member of Comp and Latino Comp and basically try to



           19    fight for the rights of injured workers.  A lot of this



           20    stuff that has already been said by my state colleagues



           21    already.  I won't try to reiterate, but I wanted to



           22    tell everyone here, and it's going to consider this



           23    right to work fund, you know, practicing as an



           24    applicant's lawyer over 30 years we seen the 80's where



           25    the old rehab benefits included a stipend so our









                                                                      15

�

















            1    clients could live while they go through school, you



            2    know, that has been legislated out.  We're now just



            3    left with a voucher which is only $6,000, and back in



            4    2012 when these regulations were again getting



            5    rewritten, we got the right to Return-to-Work Fund of



            6    120 million which was supposed to help our clients out



            7    that had a great loss of earning capacity based on the



            8    current AMA Guides and ratings that take place now.



            9             So what I'd like to say, I don't know if I'm



           10    talking too close to this -- I would like to say that



           11    there shouldn't be a lot of restrictions for our



           12    injured workers in order to get what they're due.  The



           13    form DWC 10133.36 says, my colleagues have already



           14    indicated to everybody here, is another barrier that is



           15    so new that most AME doctors, QME doctors or treating



           16    doctors, don't even fill them out.  So when they're not



           17    filled out our clients cannot get a voucher.  So it



           18    doesn't make sense to me or to my clients to say that



           19    form is a prerequisite to get what they deserve in that



           20    they have suffered a great earning loss capacity due to



           21    their work injury.



           22             Also, many of my clients are illiterate.  Now



           23    I could count the dozens and dozens and dozens and



           24    dozens of clients over the years that will make an



           25    appointment with me just for me to read a letter from









                                                                      16

�

















            1    the insurance company, their daughter couldn't decipher



            2    it, their sons whose in our schools, their family, so



            3    they come to us, the lawyers or the representatives, to



            4    make sure they don't create an error.



            5             So even if they get a form, oftentimes they



            6    don't understand it because of the comprehension



            7    problems, and if you look at current studies in this



            8    great state of ours -- I forget the two or three



            9    cities, one was El Centro, but we had the worse



           10    schooling and illiteracy rate in our country.  So to



           11    put an additional burden on a worker to get what he



           12    deserves, we feel that isn't valid or correct or it



           13    shouldn't be done.



           14             What's wrong with the representative or if



           15    they're in pro per with their family, just sending a



           16    simple notice or letter to the carrier that I would



           17    like to be entitled to my work to fund monies, please



           18    tell me what I need to do.  That's what we think that



           19    should happen.  No more for the barriers.



           20             Also, it is come to our understanding some of



           21    the vouchers notwithstanding the fact that they are



           22    illegal to settle, get settled any way, a PR agreement,



           23    to what I call the "back door," at sometimes these are



           24    resolved by our own client's representatives so there



           25    won't be a voucher to implement, there won't be a
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            1    voucher to get, and oftentimes those clients don't



            2    understand when they settlement matters, that that



            3    could have been snuck in there in a 9 to 12, 13-page



            4    CNR agenda.  So that's why we feel there shouldn't be a



            5    barrier or a notice requirement by a doctor to get



            6    these funds that were promised to us by our great



            7    California legislator back in 2012.



            8             And if the terms of the fund being 120



            9    million, now it should be 240 million, and it should



           10    climb yet again another fiscal year.  So there is



           11    enough funding to provide that money whether they use a



           12    voucher or not, you know, the crux of the decision was



           13    to compensate injured workers for anticipated earning



           14    losses due to the AMA guides and the ratings which



           15    undercut a lot of the value of their claims that were



           16    based on the old schedules we used to use from 1913 up



           17    to 2004.



           18             And that's why we feel that there shouldn't be



           19    more stringent controls like that notice.  It should be



           20    we as their applicants or them as they represent



           21    themselves should ask for it through a simple letter



           22    through a carrier.  And it shouldn't be dependant on a



           23    voucher because there are still a lot of in pro pers in



           24    the system, and oftentimes they don't understand



           25    procedural forms of what needs to be done by those
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            1    third parties such as a doctor to get what they



            2    deserve.



            3             And recently in my practice, I haven't seen



            4    that form yet.  And I stand corrected if it's not out



            5    yet, but we're fighting for vouchers that the board or



            6    at settling conferences with nothing from a doctor,



            7    just basically his report.  And that's why myself being



            8    president of Latino Comp and a consumer advocate and a



            9    board of direct of Comp and us representing injured



           10    workers for many years, keep it simple.  Don't put more



           11    burdensome requirements on people that are necessary



           12    and don't assume the representative or their doctor is



           13    going to follow all procedural requirements.  It



           14    shouldn't be that stringent, that burdensome and that



           15    difficult.



           16             We always get benefits through letters or



           17    notices on their cases or injuries and that's the way



           18    it should be done and there will be enough funds, 240



           19    million and counting, to compensate those injured



           20    workers.  Thank you.



           21             MS. GORMLEY:  Thank you.



           22             It's 4:30 P.M. now.  The hearing for the



           23    return to work supplemental program regulations is



           24    closed.



           25                   (Proceedings adjourned.)
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